INDEX. 


ABSENTEES. 


1, One who sues as curatrix of an absentee for the property of, the lat- 
ter, cannot receive any portion of the property until she has given 
security. 

The curatrix of an absentee has a right to accept, sue for, and re- 
cover, any legacy or inheritance which may have fallen to him. 

Delphine Dolhonde, Curatrix, vs. Emile Pierre Lemoine et al.,, 
251, 

2. The death of an absentee who is less than one hundred years old is. 
never presumed. It must be clearly shown. 

The testimony as to the death of an absentee, of a witness whose only- 
information on the subject is derived from letters which were not. 
produced, and the absence of which was not accounted for, and 

‘from the fact that the family of the absentee had acted on the be- 
lief of his death, when the acts implying the belief are not men- 
tioned, is not admissible in evidence. 

Marcelite Martinez, Widow Louis Berlier et al., vs. Succession of 
Adolphe Vives, 305. 


ACTION OF REVENDICATION. 

1, An action against a succession, for the recovery of movable prop- 
erty or of a fund susceptible of identification, is an action of re- 
vendication, which might not be defined to be a real action, but is 
closely allied to it. 

In the parish of Orleans, a court of ordinary jurisdiction, and not the 
Second District Court, has jurisdiction of such an action. 
Adolphe Bouchard vs. E. T. Parker, Public Administrator, 535. 


ADMINISTRATORS, CURATORS AND EXECUTORS. 

1, The executrix cannot be held liable for the difference in value be- 
tween the first appraisement of succession property in the inventory 
thereof, and the price for which it sold under a second and third 
appraisement, ordered by the court, in the absence of all proof of 
fraud, or evidence of unfairness of price. 

An account of an executrix cannot be opposed on the ground that she 
has not sold the succession movables, when it appears that she has 
debited herself with their value. 

When it appears that it was necessary to employ a surveyor to make 
plans of succession property in order to effect their sale, the execu- 
trix will be allowed a reasonable charge for the work. 
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The executrix is not authorized to advertise the sale of succession 
property in more than one newspaper. 

Succession of Frederick Hautau, 54. 

2. An executor cannot at the risk of the succession carry on planting 
operations, and contract in so doing debts so as to bind the estate. 

Florsheim Bros. vs. Thomas Holt, Executor, 133. 

8. The administrators will be liable for any loss that may result from 
their failure to comply with the order of the Court, which required 
them to take notes with two sureties, for property of the succession 
sold by them. 

Administrators are responsible for debts due the succession, no 
longer collectible, which they might have collected by proper dili- 
gence. 

Succession of Dominique Coco. On Oppositions to Tableau of 
Administrators, 325. 

4. Mere illegality in the appointment of an administrator or curator, 
will not vitiate the acts done under it. The acts of the officer in 
such case are valid, although he should have been illegally ap- 
pointed. 

The fact that the officer appointed to administer a vacant estate is 
styled an administrator, instead of curator, does not render void 
his acts. The duties of these two officers are substantially the same. 

The legality of the appointment of an administrator cannot be ques- 
tioned by way of opposition to his account. 

The appointment of one who is at the same time an ordinary and a 

'  eommercial partner of deceased, as administrator or curator is not 
absolutely void. 

In the settlement of the accounts of the administrator or curator of 
a vacant estate, minor heirs who are absentees, are properly repre- 
sented by the attorney of absent heirs, and a tutor ad hoc should 
not be appointed for them. 

In the Matter of the Estate of John F. Altemus, 364. 

5. It is too late to urge an objection to the legality of the appointment 
of an Administrator, in an Opposition to his final Account, when it 
appears that he was regularly appointed by a competent Court. 

Succession of Edward Herron. On Oppositions to Final Ac- 
count, 835. 

6. The creditor of a Succession, who has obtained judgment against 
the Administrator thereof, to be paid from the funds in his hands, 
can coerce payment of his claim out of the individual property of 
‘the Administrator, if the latter fail to satisfy the judgment from the 

4 funds of the estate. 








































J. U. & H. M. Payne vs. Heloise Déjean, 888. 
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ADMINISTRATORS, CURATORS, ETC.—Continued. 

1. The legality of the appointment of a Curator to a succession can- 
not be enquired into collaterally. His Letters of administration 
make full proof of his capacity until his appointment is canceled in 
a direct action. Reaffirming numerous previous Decisions. 

C. C. Duson, Curator, et al. vs. Lastie Dupré et al., 898. 
ALIMONY. 

So long as a final judgment, not absolutely null and void, which de- 
crees a divorce between a certain man and woman, remains in force, 
the woman caunot maintain a suit for alimony. Until the judg- 
ment of divorce has been annulled, the claim for alimony is pre- 
mature. Mrs. Jennie Bronson Holbrook vs. A. M. Holbrook, 13. 


APPEAL. 

1. Notice of a motion to dismiss an appeal by posting on the bulletin- 
board of the court is not sufficient, where the names of counsel for 
appellant do not appear in the list of cases posted. 

Where a party to an appeal dies, no further proceeding can be had on 
the appeal until his legal representative hus been made a party by 
permission and order of the court. 

Where the term of office of a public officer, appellant in his official 
capacity, expires pending the appeal, his successor in office must be 
substituted as appellant. 

Louisiana Mutual Insurance Company vs. Antonio Costa, 1. 


2. The lower court having fixed the amount of the appeal bond ata 
certain sum may, before the execution of the bond, change the 
amount. 

The motion to dismiss an appeal must, in all cases, be made within 
three days after the filing of the transcript. 
Mrs. Jennie Bronson Holbrook vs. A. M. Holbrook, 13. 


3. Where a delay toa certain day in term-time has been granted to 
an appellant to file the transcript of appeal, and he omits to file it 
on or before that day, the appellee may have the appeal dismissed, 
even though it appear that the last day of the delay was a legal 
holiday, ard that the Supreme Court was consequently not in 
session. 

Sun Mutual Insurance Company vs. Tom Bynum et al., 28. 

4, The Supreme Court will notice ex proprio motu that the amount in 
dispute is not sufficient to give it jurisdiction. 

The matter in dispute, on which the jurisdiction of the Supreme 
Court depends, is the thing demanded in the petition. 

In determining the amount in dispute, the interest which has accrued 
up to the date of bringing the suit must be added to the principal. 
Interest subsequently accruing is not to be estimated. 
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Where the Supreme Court has not jurisdiction of a case, it can make 

no order except to dismiss the appeal. 
W. N. Rogers vs. W. F. Goldthwaite, 48. 
5. An appeal will lie from a judgment homologating the proceedings 
of a family meeting recommending a compromise relating to the 
interests of a minor. 

In reviewing a judgment of a lower court the Supreme Court will 
consider no record, document, or act, which was not in evidence 
before that court when its judgment was rendered. 

The Supreme Court will not inquire into the effect of a judgment as 
to those not parties to the proceedings leading up to the judgment. 


The homologation of the proceedings of a family meeting ratifying a 
compromise involving the interests of a minor, will be set aside on 
appeal, when it appears that the lower court, at the date of the 
homologation, had no evidence before it going to show whether the 
compromise would injure or benefit the minor. 

Succession of Henry J. Forstall, 97. 


6. Where an appeal is taken by motion, citation is unnecessary, even 
though prayed for, and ordered. 
Where an assignment of errors is filed within ten days from the filing 


of the record it is in time to prevent the appeal from being dis- 
missed, even though a motion to dismiss was made before the filing 
of the assignment. 

A motion to dismiss an appeal on the ground of acquiescence in the 
judgment appealed from will not be considered when there is no 
evidence of such an acquiescence in the record. 

The fact that the defendant has executed the judgment is no ground 
to dismiss an appeal from that judgment taken by a third person. 

State ex rel. W. F. Blackman vs. W. A. Strong, Secretary of State, 
173. 
7. The Supreme Court cannot amend a judgment, as between the ap- 
pellees. 

The judgment against a succession cannot be amended by the Supreme 
Court so as to increase its amount, except contradictorily with the 
legal representative of the succession. 

Sarah E. Vance et al. vs. Sarah E. Vance, Executrix. G. W. Sentell 
& Co. Intervenors, 186. 


8. A suit enjoining the execution of an act of the Legislature, and 
claiming over $500 damages, was appealable under constitution of 
1868, and will, under that of 1879, be transferred to the Circuit 
Court, and not dismissed. 

Francois Lamarque vs. City of New Orleans, 276. 
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9. The decree of the probate court overruling an exception filed by an 
executor to the opposition to his tableau made by the forced heirs, 
whose legitimes as alleged, were not impaired by the legacies and 
charges on the tableau, is an interlocutory decree which works no 
irreparable injury to the executor, and from which, therefore, he is 
not entitled to a separate appeal. 

State ex rel. H. O. Ames, Executor, vs. Judge Szcond District 
Court, etc., 300. 

. It is the province of the judge to fix the amount of the bond to be 
given for a devolutive appeal ; and where the bond given by appel- 
lant is for an amount less than that fixed by the judge, the appeal 
will be dismissed. 

Widow and Heirs of Beaird v3. Szmpronius Russ, 304. 

. When the claim of an intervenor was for the ownership of things 
seized, amounting in value to more than $10)0, the Suprem? Court 
has jurisdiction. 

Flash, Lewis & Co. vs. L. Schwabacker & Oo., A. Levy, Inter- 
venor. 

. Where defendants appeal suspensively and give bond, the plaintiff 
may test in the court below the sufficiency of the sureties, and 
an appeal will lie from a judgment sustaining their sufficiency. 

When the law requires a surety to be given, it does not intend a mere 
formality to be gone through. It intends to give the creditor some- 
thing that will be available to pay his debt. 

Vredenburg vs. Behan et al., 475. 

. An appeal-bond, which contains no mention of the title to the suit 
or matter in which the judgment appealed from was rendered, nor 
of the date of the rendering and signing of the judgment, nor of 
the name of the party in whose favor it was rendered, nor of the 
party cast in the suit, is radically defective, and cannot support the 
appeal. Succession of Mrs. Jennie Ames Walker, 525. 

. The lawis substantially complied with, when three partial Tran- 
scripts of Appeal have been filed in the Supreme Court under the 
same number of the Docket, and the Certificate of the Clerk, 
attached to the third Transcript, states that said third Transcript, 
together with the first and second, contains all the proceedings had, 
all the evidence adduced, and all the documents filed in the lower 
Court. 

Appellants are not bound to mention the names of the Appellees in 
their Petition for Appeal. It is sufficient for them to pray that the 
Appellees be cited ; and it is the duty of the Clerk to issue citations 
to all those whom the record shows to be the Appellees. 

When, out of a number of Appellants, some have acquiesced in the 
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judgment appealed from, it is no reason to dismiss the Appeal as to 
those who have not acquiesced. 

Valentine Vredenburg et al. vs. W. J. Behan et al., 561. 
It is well settled that, where a third person enjoins the seizure 
under writ of fi. fa. or seizure and sale issued against another, on 
the ground that the property belongs to him, the matter in dispute 
is the property and the ownership thereof, and the right to appeal 
is regulated by the value thereof. 

In such a case, the Plaintiffs affidavit is sufficient to show the value 
of the property and maintain the Appeal. 

Amedée Testart vs. Hypolite Belot et al., 603. 

16. Testimony taken on the trial of acase by a phonographer, under 
the provisions of Act No. 94 of 1876, is testimony taken in writing, 
although the phonographic notes of the officer may never after- 
wards have been transcribed or translated into ordinary writ- 
ing, owing to some accident. In that case, the Appellant is not 
compelled to have the statement of facts made out, which Article 
602 of the Code of Practice requires. 

The fault of the insufficiency of the Record, under such circumstances, 
not being imputable to Appellant, HELD that the Appeal should not 
be dismissed, but the case remanded for a new trial. 

Mrs. Mary A. Nichols, Natural Tutrix, vs. Drury A. Harris, 646. 

17. When the Appellant prays for citation in his petition of Appeal, the 
failure of the Clerk to issue it, or of the Sheriff to serve it, shall not 
be attributed to the fault of the Appellant without proof of some 
sort of omission on his part, which prevented the performance of 
their respective duties by these officers. 

The law which limits the right of appeal to one year after the date of 
judgment, does not require the Appellee to be cited within the year. 
The Appeal must be demanded and the Bond given and filed before, 
but the Appellee may be cited, after the expiration of the year. 

Ulman & Co. vs. Briggs, Payne & Co. and James M. Lewis, 655. 

18. In order to adjudicate upon the issue presented in this Motion to 
dismiss and the Answer thereto, it would be necessary for the Su- 
preme Court to take cognizance of the evidence annexed to those 
pleadings, which is in paisand dehors the transcript. It cannot con- 
stitutionally be done. It makes no difference that evidence is before 
the Supreme Court by consent of Counsel and that the facts are not 
disputed. 


E, Tanneret vs. Merchants’ Mutual Ins. Co., 663. 


19. This being a case in which the right of office is involved, the Appeal 
should have been made returnable in ten days from the rendition of 
judgment by the Court below. ° 
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Our jurisprudence is settled on this point, that when the appellant 
suggests an improper return-day, which is adopted by the Judge in 
the Order of appeal, it is an error imputable to the former and not 
to the latter, and the Appeal should be dismissed. 

W. L. Wooton vs. Alcée LeBlanc, 692. 


0. Although the Defendant has not appealed from the judgment dis- 
missing his Reconventional demand, he may, in his Answer to 
Plaintiff's Appeal, pray that the judgment of the lower Court be so 
amended as to recognize and enforce his said claim in Recon ven- 
tion. The Supreme Court will, in that case, revise the judgment of 
the lower Court also on the point of Defendant’s Reconvention. 

Charles Lange vs. Mrs. A. B. Baranco, 697. 


. Thesurety on the Bond given to release the property attached, 
does not occupy the same position as one on an Injunction bond ; 
he is not a party to the suit, and, therefore, may be a legal surety 
on the Appeal Bond. 

A, B. French & Co. vs. Thos. H. Davidson, 718. 


. When the Supreme Court decides in one Appeal all the issues pend- 
ing between the same parties in another Appeal, those issues are 
definitively disposed of, and the execution of the judgment appealed 
from cannot be retarded by the existence of the other Appeal, 
taken in same case and from the same judgment. The judgment of 
this Court, in such a case, is final. 

Wm. M. Gillaspie, Administrator, et al., vs. Lem. Scott, Sheriff, 
et. al., 767. 
23. It is not indispensable that the Petition of Appeal should contain a 
prayer for Citation on Appellee. 

Acceptance of service of Citation of Appeal by Counsel will be pre- 
sumed to be authorized by Appellee, until the contrary is shown 
according to law. 

The right to file a Transcript of Appeal within the three judicial days 
following the fixed return-day, has become a rule of practice, 
acknowledged by the jurisprudence of the State, which this Court 
will not disturb. 

It is not necessary that the original of the Petition of Appeal be an- 
nexed t> the Transcript. A copy is sufficient. 

Wood & Roane vs. Thomson Wood, 801. 


24, Ina suit against husband and wife, in which he takes an Appeal, 
whether he is acting for himself individually, or as head and chief 
of the Community, or as legal agent of his wife, he can stand alone 
in judgment and his wife is not a necessary party to the Appeal. 

Robert E. Brannin vs. J. W. Womble, Sheriff, et al., 805. 
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25. There is no doubt that a District Court, after improvidently grant- 


ing a Suspensive Appeal, where none should have been granted, 
may rescind the Order and issue Execution on the judgment ap- 
pealed from. 


From the rescinding action of the Court below, the Execution debtor 


would be entitled to relief in the Supreme Court by Appeal; and 
upon refusal of such Appeal, he would be entitled to a Mandamus 
and Prohibition. 


But he is not entitled, in an original application for relief in the 


26. 


27. 


28. 


29. 


30. 


31, 


82. 


Supreme Court to the Writ of Prohibition to arrest an Execution 
said to have been illegally issued. 
State ex rel. J. M. Cientat vs. Judge of the Twenty-Fourth Judi- 
cial District Court, 814. 
A motion to dismiss the Appeal will be denied when the reasons 
urged by Appellee require an investigation into the facts and merits 
of the case. W. J. Q. Baker vs. Henry Frellsen, 822. 
An Opponent to the Account of an Administrator, who has not 
appealed from the judgment of the lower Court, and who is not 
Appellee either, cannot be heard in the Supreme Court asking for 
an amendment of the judgment. 
Succession of Edward Herron. On Oppositions to Final Account, 
835. 
An Administrator cannot appeal in his official capacity from a judg- 
ment rendered in favor of the Succession which he administers, and 
against him, on his Account of administration. He should appeal, 
in such a case, in his individual name. 
J. U. & H. M. Payne & Co. vs. Heloise Dejean, 889. 
Under Article 81 of the Constitution of 1879, the Supreme Court 
will dismiss the Appeal when the real amount in dispute, exclusive 
of interest, is less than $1,000, as shown by the Record though the 
Plaintiff's Petition claims more than that sum. 
Robert S. Wilkins vs. Elbert Gantt, 929. 
When the value of the property, of which the seizure and sale is 
enjoined by a third person, is less than the appealable amount, the 
claim for damages on the dissolution of the Injunction, by the Exe- 
cution plaintiff and Injunction defendant, cannot make up the 
amount and give the Supreme Court jurisdiction of the case. 
James M. Thompson vs. Ludger Lemelle et al., 932 
The right to appeal is as much affected by a partial execution of 
the judgment appealed from, as it is by a full and complete acquies- 


cence in it. 
S. M. Stinson, Guardian, et al. vs. Benj. F. O’ Neal, 947. 


In Appeals taken before the present Constitution, it is still the 











INDEX. 





APPEAL—Continued. 
amount claimed in good faith which determines the jurisdiction of 
the Supreme Court, and not the matter in dispute. 

It is only over issues between appellant and appellee that the District 
Court is stripped of jurisdiction after granting an Appeal. It may 
yet grant another Appeal to one of several appellees, for the review 
of issues between said appellees. 

A, Levy vs. W. N. Collins, Sheriff, et al., 1003. 

33. An Appeal shall not be dismissed because documents offered but not 

introduced in evidence by the Appellee, have not been transcribed in 

the Record. 
James Stafford vs. W. P. Harper, Sheriff, et al., etc., 1076. 


34. Plaintiffs, with a final judgment against Defendant for more than 
$1000, seized in the hands of Garnishee property worth only $600. 
The contest is between Plaintiffs and Garnishee, both claiming a 
right of priority and preference on the property seized, and the dis- 
pute is limited to that property. The Supreme Court is without 
jurisdiction ratione materie and the Appeal is dismissed. 

Wood, Slayback & Co. vs. John Rocchi, etc., 1120. 


35. The amount of taxes on the property in controversy and the reve- 
nues therefrom are evidenced by the Record. It is sufficient to 
show the appealable amount in dispute. 

L. L. Mayenno vs. Mrs. J. H. Millaudon, Wife, etc., 1123. 


36. A motion was made in the Court a qua to dismiss the Appeal, on the 
ground that the surety on the bond was a commercial firm, which 
did not answer the requisites of the law. The lower Court did not 
pass upon this point in deciding the Rule, and reserved the right of 
Appellees to urge it before the Supreme Court. The parties not 
having appealed from the ruling, the Supreme Court cannot revise it. 
The partner who signed the name of his firm on the bond, being per- 
sonally bound and presenting the legal qualifications of a surety, the 
bond is valid and the Appeal should be maintained. 
Allen, Nugent & Co. vs. G. W. Cary et al., 1125. 
37. The Supreme Court will take notice ex proprio motu of the unappeal- 
able amount of the matter in dispute and dismiss the appeal. 
State ex rel. Newman, District Attorney, et al., vs. Ben Hayles, 
1135. 
38. Appeal from a judgment for $25, amount of a License tax. 
The Supreme Court only has jurisdiction in such cases, when the con- 
stitutionality or legality of the tax is in contestation. 
Defendant and Appellant has not by his Answer or otherwise put at 
issue the constitutionality or legality of the tax complained of. 
The Supreme Court is, therefore, without jurisdiction. 
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Furthermore, the City ordinance imposing the tax is not in evidence ; 
had the Supreme Court jurisdiction, it could not review the judg- 
ment appealed from. 

City of New Orleans vs. W. H. Hill, 1161. 

. It is only after the appeal bond is filed that the jurisdiction of the 
Appellate Court attaches ; until then the Court a qua has full con- 
trol of the case, and can rescind an order of appeal improvidently 
granted. 

Geo. W. Cary vs. Jno. P. Richardson, 1168. 

. The Appeal in this case is dismissed for want of jurisdiction in the 
Supreme Court, because it is impossible to show in the premises, 
that the appealable interest of any of the Appellants individually or 
of all of them collectively, can be affected by the decision of the 
cause in an amount exceeding one thousand dollars. 

State ex rel. Mary W. Crean et al. vs. P. L. Bouny, Tax Collector, 
et al., 1187. 
The Appeal will be dismissed when granted from an order dissolv- 
ing an Injunction on bond and said dissolving order does not work 
irreparable injury. 
C. C. Live-Stock Landing & Slaughter-House Co. vs Police Jury, 
ete., 1192. 
Plaintiff sequestered his own mortgage notes held by Defendants. 
The latter obtained the removal of the suit to the U. S. Circuit 
Court. That tribunal ordered the case to be remanded to the State 
court and the notes returned to Defendants. The latter then insti- 
tuted executory process on the notes. Whereupon Plaintiff in 
sequestration suit obtained an order of court, upon a Rule to show 
cause, that the notes be returned to the sheriff, and in the meantime, 
the writ of seizure and sale should not be proceeded with further. 


Held that the latter order is only interlocutory and not susceptible of 
causing irreparable injury, and that the Appeal must be dismissed. 
Samuel H. Kennedy vs. N. O. Savings Institution, etc., 1231. 


APPRAISEMENT. 

The Sheriff in the Parishof Orleans, acting, under Sec. 67, Rev. Sta., 
as umpire between the plaintiffs and defendant’s appraisers, need 
not be sworn for the purpose of appraising the property. His oath 
of office is all that the law requires. 

Pierre Laberie.vs. Mrs. A. T. Freret, 1093. 
ASSESSMENT. 
1, The taxable value of that portion of the capital of a corporation 
represented by the shares of its stock is the market value of those 
shares. 
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The assessment of the “capital” of a corporation need not particular- 
ize every element of value entering therein. It need only be made 
in general terms. 

N. O. & Carrollton R. R. Co. vs. Board of Assessors, 19. 

. After assessment rolls have been legally exposed for correction and 
closed, it is too late to object tothe methods by which the assessors 
fixed the value of the property assessed. 

City of New Orleans vs. Canal & Banking Company, 157, 
3. The Board of Assessors, under Act No. 12 of 1875, had the power to 
make assessments for previous years. 

In the absence of proof to the contrary, the Assessors must be pre- 
sumed to have performed their duty. 

State of Louisiana vs. La. Savings Bank and Safe Deposit Co., 
1136. ; 
ATTACHMENT. 


1, An attachment based upon Nos. 4 and 5, art. 240, R. C. P. cannot be 
maintained without satisfactory proof of some act indicating the 
fraudulent intent of defendant to place his property beyond the 
reach of his creditors, or to give an unfair preference to some of 
them. The daily selling of his goods, in the regular course of his 
business, by a permanent dealer, is not such an act, although he be. 
financially embarrassed. 


Hernsheim & Brother vs L. A. Levy, 340. 

. The Supreme Court has no power to order the substitution of a 
sufficient, for an insufficient surety on an attachment bond. 

J. B. Durham & Co. vs. Lisso & Scheen, 415. 

., A voluntary absence of ten years, by one residing in this State, who 
communicates with no one relative to property owned here and 
makes no provision for its administration, and gives no information 
as to her whereabouts or intention, is good evidence of intent to 
abandon the domicile in Louisiana and justifies attachment. 

Domiciliary service of citation must be upon the defendant, or upon 
some one living in the house with defendant. 

The law does not require the copy of citation to be served on the 
attorney ad hoc in attachment proceedings. Briant vs. Hebert, 30 
An. 1128, affirmed as to duration of writ of fi. fa. 

It suffices that the attorney swear to the best of his knowledge and 
bélief in attachment suits. The sufficiency of evidence, can only be 
questioned on appeal. 

The oath of the creditor is prima facie proof of the absence in attach- 
ment proceedings. 

A debtor residing in this State must be cited either personally or at 
domicile, or the judgment will be null. 

Mrs. A. A. Walker vs. Mrs. L. T. Barrelli, 467. 
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4. Where an attachment is taken out for the whole debt claimed by the 
plaintiff, a part of which only is due and exigible, the bond must be 
for an amount to cover the whole debt. A bond to cover only the 
part then due is insufficient. 

The defendant in attachment has a right to have his motion to dis- 
solve the attachment tried in a summary way. 

No implication can arise against a plaintiff that he is actuated by malice 
in suing out a sequestration when the surrounding facts furnish good 
ground to the plaintiff for the belief and fear set forth in his affidavit. 

A general agent, who is specially instructed by his principal to place 
the latter’s claim against a third person in a lawyer’s hands, and to 
take such proceedings, with or without writs and affidavits as they 
may deem proper, is authorized to make affidavits and execute bonds 
in the principal’s name in a sequestration, or attachment suit. 

A defendant has no right to claim damages for an attachment of prop- 
erty which he himself avers he has transferred to the plaintiff. It is 
immaterial whether the transfer was intended as a sale or as a 
security. 

Allen, Nugent & Co. vs. H. 8S. Champlin, 511. 

. A creditor of the bankrupt cannot be heard to contend in the State 
courts that the attachment levied by another creditor was dissolved 
by the bankruptcy of the common debtor, because, if such were the 
case, the property attached could only be claimed by the asignee of 
the bankrupt, and not by the contending creditor. 


E. F. Golsan & Co. vs. J. R. Powell, 521. 
ATTORNEYS AT LAW. 


1, The contract of an attorney with his client to receive a contingent 
fee of ten per cent on the amount recovered is a valid contract. 

An attorney who is entitled to a certain commission on the amount 
recovered by him, which amount is evidenced by and embraced ina 
judgment, has a sufficient interest in the judgment to sue for its full 
revival. 

—— Martinez, Wdw., etc., vs. Succession of Adolphe Vives, 
De 
2. Section 113, Rev. Sta., which provides for the manner in which 
attorneys from other States shall be licensed to practice in the 
Courts of Louisiana, is still in force and not repealed by Act No. 
136 of 1877, Ex parte F. A. Schaeffer, Esq., etc., 1102. 


AUCTIONEER. 

1. Where an auctioneer under an order of court, sells succession prop- 
erty which is owned in part by a minor, he is entitled to charge 
only one half of one per cent on the entire amount of the sale when 
that amount is over $2500. Revised Statutes of 1870, Sec. 160. 

Succession of P. V. Macarty. Opposition of P. J. Spear, 6. 








BANKRUPTCY. 

1. Where one makes a surrender and is discharged in bankruptcy 
execution cannot legally issue against him on a judgment rendered 
prior to his bankruptcy. 

If he have bought at a bankrupt sale some of his own property sub- 
ject to a mortgage resulting from that judgment, he must be pro- 
ceeded against as any other third possessor, not personally liable 
for the debt. 

A creditor who proves his whole debt, as one without security, against 
a bankrupt’s estate, thereby releases any mortgage he may have. 

Henry Shorten vs. Wm. S. Booth, Sheriff, et al., 397. 


2. It was the assignment and not the adjudication in bankruptcy by the 
bankrupt court, under the late law of Congress, which dissolved 
attachments levied within the four preceding months. 

E. F. Golsan & Co. vs. J. R. Powell, 521. 


. Under the bankrupt laws of the United States, a creditor is not 
remitted to his original right to sue at law, by the failure of the 
bankrupt to comply with the terms of his Composition. 

The State Courts have, therefore, no jurisdiction of the suit of the 
creditor. 

M. Shelly & Co. vs. G. M. Bayley and B. M. Pond, 1171. 


BILL OF LADING. 
The creditors of consignor cannot seize goods after he has lost control 
of them, by remitting the bill of la ling to consignee. 
Flash, Lewis & Co. vs. L. Schwabacker & Co., 356. 


BILLS AND NOTES. 

1. Where one is sued eo nomine as an indorser, and evidence is 
received without objection tending to shuw the relation of principal 
and surety, the suretyship will be enforced if the proof thereof be 
adequate. 

An accommodation indorser is entitled to demand protest and notice. 

A demand-note must be protested and notice given within a reason- 
able delay in order to hold an indorser. What constitutes reason- 
able delay depends upon the facts of each presented case, and the 
mere fact that the debt bears interest does not take it out of the 
rule. 

A delay of four years held unreasonable. 

Aug. Phielman vs. Guéblé & Nippert et al., 260. 


. Notes indorsed in blank by the payee are payable to bearer; and 
where defendant denies that plaintiff, the holder, is the owner, 
without suggesting that lie has any defenses which could be set up 
against any other pevson whomsoever which would not be avail- 
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BILLS AND NOTES--Continued. 
able against the plaintiff, it is not material to inquire whether the 
plaintiff is the absolute owner or not. 

Widow Scionneaux vs. Jos. Waguespack et al., 283. 


8. The action of the acceptor of a draft against the drawer, is one of 
indemnity and does not arise until the former has paid it. 
Wm. S. Porter et al. vs. John M. Sandidge, 449. 


BILLS OF EXCEPTIONS. 
1, Whatever may be the intent of a party in court, whose objection to 
evidence is overruled, and whatever may be the supposed effect of 
the testimony admitted, such party has a right to take a bill of ex- 
ceptions, and it is the duty of the judge to grant it. 
Requisites of Bills of Exceptions. 
State ex rel. Hamp Mullen vs. R. C. Drew, Judge, etc., 1043. 








BROKERS. 
1. A broker is the agent of him who employs him originally, and only 
becomes the agent of the other party when the bargain between the 
principals is definitely settled. 
Woods, Slayback & Co. vs. John Rocchi, 210. 
CERTIORARI—WRIT OF. 

1. A Certiorari should not be granted when there exists a remedy by 
Appeal. State ex rel. Weber etal. vs. E. K. Skinner, Judge, 1092 

2. Relator, having refused to answer a question propounded to him by 
the grand jury, was brought to the bar of the Criminal District 
Court of the Parish of Orleans, and there ordered by the Court to 
answer the question, which he still refused to do; whereupon he 
was committed for contempt. 

He applied for a writ of Certiorari and asked that the Supreme Court, 
in the exercise of its constitutional supervisory power, should re- 
view said proceedings and declare them null and void. 

Held that the writ of Certiorari is limited to cases where it appears, 
on the face of the record, that the proceedings complained of are 
absolutely null. In the case at bar, the record shows no irregu- 
larity in the proceedings, and it is not understood that any such 
charge is preferred against them. The application must be refused. 

State ex rel. Wintz vs. Judge Criminal District Court, 1222. 

3. The Supreme Court has the power, under Article 90 of the Constitu- 
tion, in its sound discretion, to issue a writ of Certiorari to revise 
the proceedings of a District Court, in cases where no Appeal lies 
and where serious injury might accrue for want of other legal reme- 
dies. 

State ex rel. DeBuys vs. Judges Civil District Court, etc, 1256. 





COLLATION. 

1. One of the heirs who was a debtor of the succession for advances, 
having been adjudicated a bankrupt, the difference in his favor, if 
any, between his distributive share and his indebtedness to the suc- 
cession, passed to the assignee, and not his distributive share. 

Succession of Dominique Coco. On Oppositions to Tableau of 
Administrators, 325. 


COMMUNITY OF ACQUETS AND GAINS. 

1. Where the husband purchases in his name property during the com- 
munity for cash,and makes no declaration of intention to acquire 
for his separate estate, nor that the funds used were his separate 
means, the property falls into the community, which becomes his 
debtor to the extent of his separate funds, if used. 

The wife’s interest in the community is residuary—one-half of what 
remains after its debts are paid, whether due to third persons, or 
one of the spouses. 

The administration of the estate of the husband, involves that of the 
community. 

Pending the administration and settlement of the community, the 
wife cannot mortgage or alienate any of its effects,so as to defeat 
its creditors, or to give to her creditors a right to be paid by prefer- 
ence to, or even concurrently with, the creditors of the community. 
Any rights granted by her upon the community are, of necessity, 
subordinate to the paramount claims of community creditors. 

John B. Durham vs. Julia Williams, Tutrix, et al., 162. 





2. Where the marriage contract fixes the shares of the spouses, respect- 
ively, in the community in proportion to the values brought by each 
into the marriage, the liability of the succession of the wife for the 
debts of the community must be in the same ratio, in the absence of 
a stipulation to the contrary. 

Succession of Dominique Coco. On Opposilions to Tableau of 
Administrators, 325. 

. Where the wife sues for separation of property and restitution of 
paraphernal effects, a discontinuance of the demand for separation 
is a discontinuance of her demand for a money judgment against 
the husband, since she can only obtain such judgment when she 
claims a separation of property and dissolution of the community. 

Vredenburg vs. Behan et al., 475. 

. When the Community of acquets and gains is dissolved by the 
death of the wife, the respective interests of the surviving husband 
and of the deceased wife attach, at the moment of its dissolution, to 
the property of the Community, subject to the payment of the Com- 
munity debts. This right will be recognized if sued for in the proper 
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COMMUNITY OF ACQUETS AND GAINS—Continued. 
action, and may be enforced at any time, when demanded by a par- 
tition of the property or otherwise,—even when the property is 
burdened with the usufruct in favor of thesurviving husband ; unless 
an opposition is interposed by creditors of the Community, or by 
the Administrator of the succession of the deceased wife, demanding 
security for the Community debts. 
W. R. Tugwell vs. J. L. Tugwell, 848. 

. The Executors of the deceased husband not having liquidated the 
Community between him and his surviving wife, his heirs can make 
proof of his rights against that Community, in a partition suit 
brought by the assignee of the widow in community, to divide the 
common property. 

John B. Durham vs. Julia Williams, Tutrix, et al., 968. 
COMPENSATION. 
1. One judgment compensates another though the original obligations 
upon which they are rendered were not compensable. 


: I. A, Levy vs. M. Roos, 1029. 
CONFEDERATE MONEY. 


1. When the sale of Succession property was legally ordered and made, 
and the Administrator received the price thereof in Confederate 
money, which was then the only currency in the State, he cannot 


be held liable for the said price in any other than the same Con- 


federate money. Decision in Succession of Womack, 29 An. 579, 
affirmed. 


Succession of Edward Herron. On Opposition to Final Ac- 
count, 835. 


CONSTITUTION. 

1. No provision was specially made by the Constitution of 1879 for 
the administration of justice in the Sixth and Seventh Municipal 
Districts of the City of New Orleans, during the interval between 
the first Monday of April and the first Monday of August, 1880. 

Therefore, under the provisions of Art. 259 of the same Constitution, 
and for reasons of public order and of absolute necessity for the 
administration of justice, the laws, in existence at the time of the 
adoption of the Constitution, which placed those Sixth and Seventh 
Municipal Districts under the jurisdiction of the Second Judicial 
District Court, are still in force in that particular respect, and that 
Court, so far as those Sixth and Seventh Municipal Districts are 
concerned, is still in existence, and the Judge presiding over it, still 
in office. This order of things will remain so until the first Monday 
of August, 1880. 

State ex rel. Jos. Hernandez vs. Don A. Pardee, Judge, etc., 638. 
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CONSTITUTION—Continued. 

2. By the adoption of the Constitution of 1879, the judiciary system 
created and established under the Constitution of 1868, ceased to 
exist at the time fixed in the new organic law. 


The Fourth Judicial District Court was, therefore, out of existence 
after the first Monday in the month of April, 1880, and the Judge, 
who had presided over it up to the moment of its extinction, could 
not pretend to hold over, until his successor was appointed ; his 
own Official existence, like that of his Court had terminated. 

State ex rel. John A, Cheevers vs. Henry L. Duffel et al., 649. 


3. Articles 258 and 259 of the Constitution of 1879 construed. 

Under their provisions, the terms of office of incumbents at the time 
of the adoption of the Constitution, are only continued until their 
successors are appointed and qualified, and nolonger. The decision 
in Sigur vs. Crenshaw, 8 An. 401, re-affirmed. 

The Public Administrator of the Parish of Orleans is embraced within 
the terms “ officers of the State.” 

Dan. A. Wilson vs. P. S. Wiltz, 688. 

. The punitory Section of Act No. 44 of the Legislature of 1879, rela- 
tive to the sale of Lottery tickets in this State, was not abrogated 
by Article 167 of the Constitution. 

State ex rel. Carcass vs. Judge of First District Court, 719. 


. Act No. 540f the Legislature of 1880, providing for the qualifications 
and for the selection of jurors throughout the State, is not violative 
of Articles 29, 30, and 47, of the Constitution of 1879. 

State of Louisiana vs. Mary Jane Henderson, alias Williams, 
ide 

. Public officers appointed by the late Governor shall hold their offices, 
under the provisions of the present Constitution, until their suc- 
cessors are duly appointed and qualified. 


State ex rel. Attorney General vs. E. P. Rareshide et al., 934. 


. Articles 191 and 192 of the present Constitution are not self-opera- 
tive. 

The provisions of Act No. 7 of the Legislature of 1870 and of the laws 
amendatory thereof, for the election of the Mayor and Administra. 
tors of the City of New Orleans, are still in force. 

The municipal election held in the City of New Orleans for the Mayor 
and Administrators thereof, on the second day of November, 1880, 
is legal and valid. 

State of Louisiana vs. I. W. Patton et al., etc., 1200. 
. Relator applies to the Supreme Court for a writ of Habeas Corpus 


on the ground that she is-illegally imprisoned by order of the 
Eighth Justice of the Peac: of the Parish of Orleans, whilst there 
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CONSTITUTION—Continued. 
is now no such magistrate in existence, said officeshaving been 
abolished by the Constitution of 1879. 

HEtp that the court of the Eighth Justice of the Peace of the Parish 
of Orleans, as a police court, was not interfered with by the present 
Constitution and is still in force, subject to the future action of the 
Legislature, as provided for in Article 136 of said Constitution. 

State ex rel. Susan Walsh vs. John J. Howard, Constable, 1234. 


CONSTITUTIONAL LAW. 
1. The Constitution of 1879 was not operative from the date of its 
adoption by the convention, but only from its ratification by the 
people as evidenced by the promulgation of the result of the elec- 
tion. 
State ex rel. Frederick Keufner vs. Mayor of Morgan City, 81. 

2. The Legislature may provide for the payment of a just debt of the 
State out of any surplus of the revenues of any particular year. 

In the absence of proof to the contrary it must be presumed that the 
revenues of each year will be sufficient to meet each and every 
appropriation made by the Legislature payable out of those rev- 
enues. 

An act of the Legislature appropriating a specific sum to reimburse 
moneys paid into the treasury through error, does not violate the 
3d section of the constitutional amendment of 1874. 

The two subjects “debts,” and “expenses,” are so germain, and con- 
nected, that a legislative provision for “a debt,” may be constitu- 
tionally made under a title expressing provision for “ expenses.” 

State ex rel. J. J. Atkinson vs. The State Auditor, 89. 

3. Article 123 of the constitution of this State invalidating as to third 

. persons, after January 1st, 1870, all mortgages not recorded, is not 
in conflict with article 10 of the Constitution of the United States 
which forbids the passage of any law impairing the obligation of 
contracts. 

Sarah E. Vance et al. vs. Sarah E. Vance, Executrix, 186. 

4. The repeal of the law authorizing a court to order the police jury 
of a parish to levy a tax to pay a judgment rendered by it, does not 
affect judgments rendered previous to the repealing act. 31 An. 765, 
affirmed. 

The law of 1872, restraining police juries from levying a tax for paro- 

- chial purposes, for any year, exceeding the 100 per centum of the 
State tax of that year, did not, previous to the 10th of April, 1877, 
affect the power of a court to order the levy of larger tax, necessary 
to pay a judgment rendered by it. 

G. B. Shields et al. vs. P. W. Chase, Tax Collector, et al. 409. 

5. It is the privilege of individuals to make contracts: but it belongs 
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CONSTITUTIONAL LAW—Continued. 


to the government exclusively to provide the machinery for, and 
the modes and manner of, enforcing the contracts so made. 
Obligations resulting from lawful contracts are not only binding on 
the parties, but the State itself cannot directly or indirectly impair 
them or Jessen their value. 
The control of the State over the manner of executing or enforcing 
obligations, is absolute, provided only, that in changing remedies or 
modes of execution, the right secured by the obligation be not 
impaired or lessened in value. 
Act No. 5 of 1870, in so far as it requires registry, as a prerequisite to 
payment or levy of a tax, does not impair the obligation of the con- 
tract between the city and its bondholders. 

State ex rel. Morris Ranger vs. Mayor and Administrators of 

City of New Orleans, 493. 


6. Article 1556 of the Civil Code of 1825, by which donations inter vivos 





were revoked, up to the disposable portion, by the subsequent birth 
of children to the donor, was a law based upon considerations of 
public policy, and not passed in view of giving to the donor any 
right or privilege in any manner personal to him. Therefore, the 
Act ofthe Legislature of 1855, repealing the said Article of the Code, 
cannot be considered as having a retroactive effect, or impairing any 
obligation of contracts, or affacting vested rights. 

Mrs. Widow Simeon Perrault, Tutrix, vs. Octave Perrault, et al., 

635. 

. Under Article 209 of the Constitution of 1879, the city of New Or- 
leans has no power to levy a tax in excess of Ten mills on the 
dollar ; and it cannot be compelled by Mandamus to exercise a 
power which it does not possess ; unless in cases where said Article 
209 would be violative of the Constitution of the United States. 
This Constitutional limitation does not apply merely to taxes levied 
for the ordinary expenses or purposes of municipal government, 
but to all taxes levied by municipalities for any purposes whatever. 
The State Constitution, when it does not conflict with that of the 
United States, is omnipotent in its disposition, and even, destruc- 
tion, of private and social, rights ; and no Court has the power to 
question the validity of any provision of such State Constitution, 
however unwise or unjust it might be, if not repugnant, as afore- 
said, to the Federal Constitution. 
A State may pass laws divesting vested rights, without infringing the 
Federal Constitution. 
Claims arising from a tort, and not from a contract, are not pro- 
tected by the clause of the Constitution of the United States, which 
forbids a State to pass laws impairing the obligation of contracts. 
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CONSTITUTIONAL LAW —Continued, 


Judgments rendered upon torts cannot, in any manner, be considered 
as contracts. 

Article 209 of the Constitution of 1879 does not conflict with the Con- 
stitution of the United States, nor with the 14th Amendment 
thereof, so far as the Relators in this case are concerned, because 
their claim arises not from a contract, but from a tort. 

State ex rel. Folsom Bros. vs. Mayor and Administrators of City 
of New Orleans, 709. 

8. 1st. Act No. 31 of 1876, commonly known as the “ Premium-Bond 
Law,” did-not establish a gambling or lottery scheme, in violation 
of the exclusive privileges of the Louisiana Lottery Company ; and 
now prohibited by Art. 167 of the Constitution of 1879. 

2nd. Said Act No. 31 of 1876 is not unconstitutional as a “ reference ” 
law, under Articles 115 and 116 of the Constitution of 1868. These 
Articles commented upon. 

3d. Said Act No. 31 of 1876 does not violate the Constitutional Amend- 
ment of 1871, forbidding the increase of the debt of the City of New 
Orleans. 

4th. Said Act No. 31 of 1876 does not impair the obligations of ante- 
cedent contracts and bonds of the City of New Orleans, and is not, 
on that score, unconstitutional. 

Municipal Charters are not contracts within the sense of the Consti- 
tutional provisions prohibiting the impairing of the obligation of 
contracts. The Legislature retains full authority to amend such 
Charters, and to enlarge or diminish the powers granted thereby. 

Legislatures cannot trammel the powers of their successors by passing 
irrepealable laws. 

The proposition that, because a Legislature, in framing the Charter 
of a municipal corporation, has authorized the creation of a certain 
debt, and has provided means for securing the payment of principal 
and interest thereof, it can, in the same act, destroy the power of 
future Legislatures to extend the powers of the corporation so as 
to enable it to contract other debts and provide for their payment, 
is utterly untenable. 

The powers of municipal government are simply a delegation of the 
powers of State government ; and both are, in the same manner and 
to the same extent, subjects of legislative control and discretion. 

The seventh section of said Act No. 31 of 1876, prohibiting the levy of 
any tax to pay interest on any other bond than the “ Premium 
Bonds,” and repealing all laws which directed the levy of taxes for 
such purpose, is palpably and baldly unconstitutional. 

But nothing is better settled than that the unconstitutionality of part 

of a statute does not necessarily invalidate the whole. The same 
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CONSTITUTIONAL LAW—Continued. 
statute, and even the same section of a statute, may contain uncon- 
stitutional provisions, and also salutary and useful provisions, not 
obnoxious to any constitutional exceptions. 

Test of constitutionality of the law in such cases. 

The doctrine of estoppel is unquestionably subject to important 
restraints and qualifications in its application to public corporations ; 
but such juridical persons are not emancipated from those great 
duties imposed by the law of natural justice and honesty. 

A law unconstitutional because it impairs the obligation of contracts, 
is only null so far as the rights of those persons are concerned, the 
obligations of whose contracts are thereby impaired. As to all other 
rights and all other persons, it is entitled to full. force and effect. 

There are cases in which a law, though unconstitutional, must be sus- 
tained, because the party who makes objection, has, by prior 
action, precluded himself from being heard against it. 

The principle is now well settled, that bonds issued by municipal 
corporations, in pursuance of legislative authority, and negotiable 
in form, have the qualities and incidents of negotiability, and that 
in the hands of bona fide holders, they are not subject to equities 
as to consideration or otherwise. 

Sth. Article 209 of the Constitution of 1879, which limits the power of 
municipal taxation to ten mills on the dollar, cannot affect the rights 
of antecedent contract creditors of the City of New Orleans. They 
are protected by the Constitution of the United States, which forbids 
the States to pass laws impairing the obligation of contracts. 

Relator, as holder of “ Premium Bonds” of New Orleans, is entitled 
to the Writ of Mandamus to compel the City officers to perform 
their ministerial duty in levying, collecting and applying the special 
tax of five mills on the dollar,as provided for by Act No. 51 of 1876. 

Lucas E. Moore vs. City of New Orleans, etc., 7.26. 

9. Section 12 of Act No. 119 of the Legislature of 1880, imposing a 
license-tax of $25 per month upon all traveling agents from other 
States offering any species of merchandise for sale or selling the 
same, violates paragraph 1 of Section 2 of Article 4 of the Constitu- 
tion of the United States, and is, therefore, null and void. 

J. E. McGuire, Tax Collector, vs. John P. Parker, 832. 

10. Act No. 31 of the Legislature of 1880, “ prescribing the manner of 

changing parish lines and of removing parish seats,” is null and void, 
because violative of Article 29 of the Constitution, which declares 
that: “Every law enacted by the General Assembly, shall embrace 

but one object, and that shall be expressed in the title.” 
Thesame Act No. 31 is also in conflict with Article 250 of the Constitu- 
tion, which provides that “ All laws changing parish lines or remov- 
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CONSTITUTIONAL LAW—Continued. 
ing parish seats, shall, before taking effect, be submitted to the 
electors of the parish or the parishes to be affected thereby, at a 
special election held for that purpose, and be adopted by a majority 
of votes of each parish cast at such election.” 

E. R. Moore et al. vs. Police Jury Bossier Parish et al., 1013. 

11. Recognition of the great constitutional law that “no person shall 
be deprived of life, liberty or property, without due process of law.” 

State ex rel. DeBuys vs. Judges of the Civil District Court, parish 
of Orleans, 1256. 

12. The Supreme Court will not consider the question of the conititu- 

tionality of a law, unless necessary to the decision of a cause. 
Part of the section of a law may be unconstitutional and another part 
of the same section may be constitutional. 
Parish St. Landry ex rel. Fontenot, Road Overseer, vs. Alfred B. 
Stout, 1278. 

COMTEMPT. OF COURT. 

1, The fact that the case in which the contempt of court has been 
committed, is appealable, does not render the proceeding for con- 
tempt appealable. 

State ex rel. DeBuys vs. Civil Sheriff of the Parish of Orleans, 1225. 

2. Contempt of Courtis of two kinds: that which is committed in open 
court, and that which is committed out of the view and hearing of 
the court. 

For the punishment of the first by commitment and fine, no proceed- 
ing needs be taken contradictorily with the offender. 

But for the punishment of the latter by the same means, the offender 
must be granted a Rule to show cause and be allowed to offer evi- 
dence and argument in his defense. 

State ex rel. DeBuys vs. Judges of Civil District Court, Parish 
of Orleans, 1256. 


CONTIGUOUS PROPRIETORS. 

Be Contiguous proprietors under R. 8S. 2754 construed to mean those 
whose land actually touches the road, or through whose land the 
road passes. Vicinal are not necessarily contiguous proprietors. 

F. M. Razxedale et al. vs. Fred Seip, President Police Jury, 435. 


CONTINUANCE. 

1. The fixing by the Court of a return day on a commission to take 
testimony out of the State, does not, of itself, involve the contin- 
uance of the case, if it is, in regular order, reached and called for 
trial before the return day. The propriety of such continuance 
depends upon legal showing of sufficient diligence uséd in getting 
out the Commission. 

" Willberga Schneider vs. tna Life Insurance Co., 10 49. 



















CORPORATIONS. 

1. No fundamental change in the charter of a corporation, which 
vitally and radically affects fixed and established rights, can be 
forced by the acts of the majority upon an unwilling stockholder. 

Nicholas J. Hoey, Liquidator, etc., vs. Samuel Henderson, et als., 
etc., 1069. 
COSTS. 

1. The fees of experts who appraise succession property at a second-or 
third appraisement ordered by the court cannot be larger than is 
allowed by law to the appraisers appointed to take the inventory. 

The fee-bill of the clerk of court allowed by the lower court will not be 
disturbed by this court when nothing is said to indicate to this court 
what items of the bill are excessive. 

The costs of an executory proceeding against mortgaged property 
of succession, commenced in a court of ordinary jurisdiction before 
the appointment of a tutor of the minor heirs of the succession, con- 
stitute a privilege debt of the succession. 

Succession of Hautau, 54. 

COURTS. 

1, Ina suit against a district judge, the parish judge having cogni- 
zance of the cause, may order any insulting or impertinent expression 
in the petition to be stricken out ; but he has no power or authority 
to order the petition to be taken from the record and returned to 
the plaintiff, on the refusal of the latter to say whether he intended 
any disrespect to, or reflection upon the defendant by describing him 
in the petition as the “acting ” judge. 

R. A. Hunter vs. W. F. Blackman, 403. 

2. A Court of this State cannot issue its process in a personal action, 
on a person actually residing beyond its territorial limits and within 
those of a different sovereignty. 

Service of citation issued by a Court of this State, cannot be made in 

a foreign country by the American Consul. 
Interdiction of Joseph Dumas, 679. 


3. Each judge of the Civil District Court of the Parish of Orleans ex- 
ercises, in the cases allotted to him, all the powers of the court. 

State ex rel. DeBuys vs. Judges of the Civil District Court, parish 

of Orleans, 1256. 


COURTS OF APPEAL. 

1. The Supreme Court has the power to construe Constitutional as 
well as Statutory provisions. 

The framers of the Constitution of 1879 never intended, in creating 

Courts of Appeal for the country parishes, by Art. 95, and a Court 

of Appeals for the Parish of Orleans, by Art. 128, to make any unjust 
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COURTS APPEAL—Continued. 
distinction between those different sections of the State, and to de 
prive litigants in the Parish of Orleans of the right of appeal when 
the amount in dispute is exactly $1000. 

The words “less than one thousand dollars” in Art. 128, were evidently 
used by inadvertence, and the jurisdiction of the Court of Appeals 
for the parish of Orleans, like that of the other Courts of Appeal in 
the State, extends to cases in which the amount in dispute is $1000. 

La. Ice Company vs. State National Bank, 597. 


2. A case involving more than $200, exclusive of interest, and less than 
$1000, on appeal from the late Parish Court of the Parish ‘of 
Ouachita, to the late Fourteenth Judicial District Court for the 
parish of Ouachita, at the time of the adoption of the Constitution 
of 1879, should be transferred as directed by Act No. 29 of the 
Legislature of 1880, to the Court of Appeal for the Second Circuit, 
the only Court in the State now having jurisdiction of such a cause, 
under the present Constitutional organization. 

The mode of trial of such cases shall be as provided for, in said Act 

§ No. 29 of the Legislature of 1880. 

State ex rel. Cobb & Gunby vs. Judges Circuit Court of Appeal, 

Second Circuit, 774. 


CRIMINAL LAW. 
1. When it appears that there were the names of not less than 1000 
qualified persons in the wheel from which the jury commissioners 
drew a panel of petit jurors, the fact that there were at the same 
time the names of a large number of persons not qualified to act as 
jurors, will not vitiate the drawing. 
The law does not direct from what sources the commissioners are to 
seek for the names of petit jurors, and in the absence of charges of 

3 fraud, or corruption, the commissioners will not be interfered with 
in that respect. Mere carelessness on their part, resulting in havirg 
the names of a large number of disqualified persons in the wheel, 
will not invalidate their drawing. 

An information which charges the defendant with publishing as true a 
forged order “ with intent to defraud,” is sufficient under the statute 
which makes such an act a crime when done “ with intent to injure, 
or defraud. State vs. John Foster and Charles Speed, 34. 

fs 2. One who is indicted for a capital offense must be arraigned, and 

must plead to the indictment before the case can be set down for 
trial, or be tried. State vs. Ulger Chenier, 103. 

3. In the absence of any statement of the grounds on which the judge 

below excused two of the thirty jurors who had been drawn for the 

week of the term in which the defendant was tried for and convicted 
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CRIMINAL LAW—Continued. 
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of murder, it will be presumed that the judge excused them for 
sufficient and legal cause. 


The defendant in a criminal trial has not the. right to demand attach- 


ments for absent jurors when there is present a sufficient number to 
form a panel. State vs. Gustave Breaux, 222. 
Where the transcript in a criminal case fails to show whether the 
the jurors that tried the defendant had been sworn, and whether 
defendant was in court and present during the trial, the verdict and 
sentence will be annulled. State vs. Suzanne Calvert, 224. 
The fact that an accused has been released on bond will not pre- 
vent the presumption that he has absconded from justice if it appears 
that at the time of his trial he was hundreds of miles distant from 
the place of trial, and still moving in an opposite direction. 
An absconder from justice cannot successfully invoke the prescription 
of twelve months. . State vs. G. W. Barton, 278. 


6. Where “an unknown person” is charged as principal in the first 


degree, in the commission of a rape, it is unnecessary to charge that 
the party committing the rape was a male. 

Formal defects apparent on the face of an indictment must be urged 
by demurrer or motion to quash. 

When an indictment charges one as present, aiding and assisting in 
the commission of a felony, the charge against the principal should 
be in form and substance sufficient to maintain his conviction. 

The use of the word “ violently” in place of “forcibly ” in an indict- 

ment for rape, does not vitiate it. It is an equivalent word, and 

conveys the legal idea aptly, which is sufficient. The tendency of 
modern criminal jurisprudence is to look rather to substance than 
form, to ideas rather than words. 

State vs. Caroline Williams, 335. 

All objections to the manner of drawing juries, or to any defect or 

irregularity that can be pleaded against any array or venire must 

be urged on the first day of the term. 

In an indictment for manslaughter the word “slay ” is not essential ; 
and it suffices to charge that the accused, * with force and arms did 
willfully and feloniously shoot and kill” the deceased. 

The distinction between the right of the State, in cross-examining the 
witnesses of the accused, and the right of the accused in cross-ex- 
aming the witnesses of the State, as stated in Swayze’s case, 30 An. 
1327, approved and affirmed. 

It is error in the district judge to restrict the counsel of the accused, 
in his cross-examination of a witness for the State, to the matters 


brought out on the direct examination. 
State vs. Milly Thomas, 349. 
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CRIMINAL LAW—Continued. 

8, An indictment will be quashed when it appears that the clerk of the 
court who acted as a jury commissioner for drawing the jury which 
found the bill, had never been sworn as such commissioner. 

State vs. Benjamin Bradley, 402. 

9. An indictment charging the killing to have been done by theaccused 
« willfully, maliciously, and of his malice forethought,” held to suffi- 
ciently charge malice. 

A medical man is competent, as an expert, to testify as to the cause of 


= death. 
State vs. William Crenshaw, 406. 


10. When the credibility of a witness is to be impeached by anything he 
has said or done in relation to the cause, he must first be asked, on 
cross-examination, whether he has said or done that which is 
intended to be proved. 

The fact that a verdict against the defendent, out of eight witnesses 
for the State rest exclusively upon one biased and revengeful wit- 
ness must be made to appear ina bill of exception. It cannot be 


3 presumed. 
State vs. Charles Angelo, 407. 


11, An information for perjury will lie, when it appears that the false 
swearing was done in a suit which was within the jurisdiction of the 
court that tried it. 

The rule of evidence that parol proof will not be admitted to explain, 
alter, or vary an authentic act is not applicable to the investigation 
of a charge of perjury, where the object was to prove what was 
said and done by the prisoner at a particular time, as a part of the 
res geste. 

State vs. Michel E. Domingues, 428. 

12. A motion in arrest of judgment can only be granted on account of 
an error patent on the face of the record ; and no evidence dehors 
the record can be admitted to establish the error or in support of 
the motion. 

The jurisdiction of the Supreme Court in criminal cases being limited 
to questions of law alone, it cannot review the evidence offered in 
the lower court, for the purpose of ascertaining whether such evi- 
dence was sufficient to support the conviction. 

A statement of the facts proved on the trial is only a substitute for the 
evidence itself, and cannot be considered by the Supreme Court. 

State vs. Jourdan Crawford, 526. 


13, Itis proper for the District Attorney, in examining the jurors on 
their voir dire, to ask each of them: “Have you any conscientious 
scruples as to inflicting the death penalty in case of murder?” 
This point is no longer an open question. 
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CRIMINAL LAW-—Continued. 
The law does not require that section 1000 of the Revised Statutes 


be read to the jury by the District Attorney. When the Counsel 
for the accused has read it to them, and the Court in its charge has 
stated that, that section was the law, and that, under its provisions, 
the jury could qualify their verdict by adding “ without capital 
punishment,” the statute is fully complied with. 


It is not necessary, for the validity of the verdict in criminal cases, 


14, 


that the accused be present in court, in person, when the case is 

assigned for trial, or when attachments are ordered for witnesses, 

or when a motion for new trial is made. 
State vs. Henry Clark, 558. 


In all prosecutions for the violation of the laws of the State, the utmost 
certainty and distinctness of pleading, the strict construction of the 
provisions of penal statutes, according to the usual and reasonable 
meaning of words and terms, and the admission or rejection of 
testimony according to the rules of pleading and law of evidence are 
required. 


Charging the accused, in the first Count of the Indictment, with em- 


bezzling and converting to his own use money belonging to the Bank ; 
and in the second Count with embezzling and converting to his own 
use money deposited with the Bank, thus charging conjunctively both 
embezzlement and conversion, and the embezzlement and conversion 
of both money belonging to the Bank, and money deposited with it, 
does not render the Indictment obnoxious to the objection of either 
duplicity or uncertainty. under the provisions of Sec. 907 of the 
Revised Statutes. 


In prosecutions under that Section, it is not necessary that the Indict- 


ment should charge that the President or other officer of the Bank 
had the actual custody or possession of the money embezzled or 
converted. In that Section, which applies only to Bank officers, the 
ingredient of “ custody,” “ possession,” or “ being entrusted with,” is 
not mentioned as a requisite to constitute the offenses therein -de- 
nounced, as itis in other statutes providing for the definition and 
punishment of embezzlement. 


The description of the money, as contained in the Indictment, being 


“a general allegation of the amount and the thing,” is sufficient in 
a proceeding under the same Sec. 907, as provided in Section 906 of 
the Revised Statutes. 


But in this case, the Indictment should have been confined to the pro- 





visions of said Sec. 907, instead of which it has been extended to 
those of Section 905, which applies to other and distinct . cases of 
embezzlement and breach of trust. Thus, in this Indictment, there 
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CRIMINAL LAW—Continued. 


are grouped in each Count the offenses described in these two dif- 
ferent Sections, which define different and distinct classes of offenses. 
For that reason the Indictment in both its Counts is bad for du- 
plicity, and defective for uncertainty. 


Several offenses, distinct in kind and decree, cannot be included in the 


same Count, unless they are cumulative offenses denounced in the 
same clause or section of a criminal statute. 


When the objections urged in the Motion in arrest of judgment are 


defects of substance, and not of form, they are not waived by plead- 
ing to the Indictment, nor cured by the verdict. 


Testimony which is wanting in direct connection with the offense 


15. 


charged, though offered to prove the intent of the accused, is irrele- 
vant, and calculated to operate to his prejndice on the mind of the 
jury, and therefore inadmissible. 
State vs. Edward C. Palmer, 565. 

The Supreme Court cannot, in a criminal case, consider either a 
statement of facts made by the Judge a quo to explain his rulings, 
or one made by the Counsel of the accused, to explain his objections 
to the said rulings. 


An Indictment is not defective, in a prosecution for embezzlement, 


because it does not disclose from whom the accused received the 
money charged to have embezzled. 


A demand for the money or property embezzled, and denial by the 


16. 


accused, of its receipt or possession; or a failure or refusal to 
account or rendition of false account after demand, are not neces- 
sary and essential elements of the crime of the embezzlement. 
State vs. A. W. Tompkins; 620. 

The Court will presume, when an Information is signed by the 
Assistant District Attorney of the Parish of Orleans, under the pro- 
visions of Act No. 27 of the Legislature of 1878, that he performed 
the duty of the District Attorney, owing to thé absence, sickness or 
inability of that officer. 


Although two distinct articles are alleged to have been stolen, the 


17. 


taking of them constitutes one distinct offence, as to the thing, time 
and place, and the Information is not defective for uncertainty or 
duplicity. 

State vs. William Fauikner, 725. 
A mere clerical error in the Information, such as cash instead of 
case, cannot be considered a serious ground upon which to avoid 
the verdict of the jury. 


Objections to the manner of drawing a venire, must be made on the 





first day of the week for which the venire was drawn. Act No. 44 
of 1877. 
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CRIMINAL LAW—Continued. 

Evidence of alleged misconduct of the sheriff and the jury cannot be 
examined and considered by this Court, unless embodied or attached 
to a Bill of Exceptions. 

State vs. M. M. Given, 782. 
18. In a prosecution for embezzlement, the receipt of the prosecuting 
witness for the amount alleged to have been embezzled, given sub- 
sequently to the Indictment and arrest of the prisoner, is not ad- 
missible in evidence. 

It is no defect in the Indictment, that it does not describe the sum of 
money alleged to be embezzled, as consisting in coins or bank notes. 

The whole Record of a suit having been offered in evidence by the 
accused and admitted without objection, the Court had no right to 
prevent him from reading certain parts of the Record to the Jury 
in the argument. For this reason, the verdict and sentence should 
be set aside, and the case remanded. 

State vs. W. L. Thompson, 796. 


. An Indictment is defective for duplicity and uncertainty and will be 
quashed, when, in one and the same Count, the accused is charged 
with the two distinct offenses, defined respectively in sections 791 
and 794 of the Revised Statutes to wit: that of stabbing any per- 
son with intent to commit murder, and that of inflicting with a 
dangerous weapon a wound less than mayhem. 

State vs. M. David Johns, 812. 


. The Supreme Court cannot take cognizance of objections urged by 
the Appellant for the reversal of t!:e verdict of the jury and judg- 
ment of the Court below, unless those objections have been incor- 
porated in a Bill of Exceptions, which must be precise and explicit, 
and not to be aided by inferences in defa'i!t of which the presump- 
tion is that no error has been committed. 

State vs. Green Red, alias Green Redding, 819. 


. The power of the Supreme Court, in passing upon questions of law, 
in criminal cases, to look into the facts with which those questions 
of law are blended, is fully discussed in this Opinion. 

The Supreme Court cannot take cognizance of the evidence upon 
which a Motion for a New Trial was refused by the Court a qua 
unless that evidence is embodied in a Bill of Exceptions. 

Rules laid down for the conduct of the District Courts, juries and 
sheriffs, in criminal cases. 

State vs. Charles Nelson, 842. 
22. The verdict of the jury is not illegal and null because written “ gulty 
withoit capitel parnish,” when read aloud and distinctly announced 
by the Clerk as “guilty without capital punishment.” Besides, the 
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CRIMINAL LAW—Continued. 











law does not require, even in cases of capital punishment, that the 
jury should reduce their verdict to writing. 

It is not illegal for the Clerk, instead of the Judge, to propound to the 
prisoner the question why “sentence of the law should not be 
passed upon him.” Yet 

A witness cannot be asked whether the prisoner’s pistol was fired off 
accidentally or on purpose. Itis for the jury to draw their con- 
clusion. 

The special charge asked for by prisoner’s counsel, that “if there has 
been any evidence produced on the trial, that the killing of William 
Henry Anderson by the accused was accidental, then and in that 
event the jury cannot infer malice from the killing,” was illegal and 
properly refused. 

The Supreme Court cannot consider any question of fact connected 
with a Motion for a new trial, even when shown by testimony of 
witnesses regularly taken in open Court, unless the same is em- 
bodied in a Bill of Exceptions to the ruling of the Court below. 

State vs. Scott Ross, 854 

23. The omission of the Clerk of the District Court to take the special 

oath required of him by law, a3 a member of the jury Commission 

of the Parish, vitiated the drawing of the jury who tried and con- 
victed the accused ; and that, therefore, the verdict and judgment 


are null and void. 
State vs. Barney Thompson, 879. 


24. The law does not require that a copy of the Indictment and a list 
of the jury, which are to pass on the trial of the accused, should be 
delivered to him before arraignment. They should be delivered to 
him two entire days before trial, but not before the fixing of the 
case for trial. 

Nor is the District Attorney obliged to fix cases for trial, in the order 
in which they appear on the docket. 

The accused cannot refuse to go to trial on the grounds, that, on the 
list of the jurors served on him, some had been excused, some had not 
been summoned, and the names of two of them were not on the 
original venire. 

The accused cannot object to the manner in which talesmen are sum- 
moned by the Sheriff, after exhausting the regular panel, without 
showing improper conduct or partiality in the officer’s action, or in- 
jury resulting therefrom to the prisoner. 

State vs. Frank Kane, 999. 

25. Pending the Appeal from the judgment sentencing him to hard 
labor in the penitentiary for larceny, the accused escaped from jail : 

HE tp that, whilst a fugitive from justice, he cannot be represented by 
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CRIMINAL LAW—Continued. 


Counsel in the Supreme Court to prosecute his Appeal, and that the 
said Appeal will be dismissed if the accused has not returned to 
the custody of the law within a time fixed by the Court. 

State vs. Ben Wright et al., 1017. 
The Minutes of the court may very properly be corrected by inter- 
lineations, at the reading of them in open court and before their ap- 
proval. 


It will be presumed that the Grand Jury came into court in a body 





29. 


30. 


27. 


28. 


and presented the Bill of Indictment in open court, when it is en- 
dorsed “A true Bill,” and signed by the foreman, and the entry in 
the Minutes shows that “thereupon the Court ordered the finding 
of the Bill to be recorded, etc.” The rule omnia rite acta applies. 


The endorsement of the Bill needs not specify the offence charged in 


the Indictment. 

State vs. Cosby Mason, 1018. 
It is no valid objection to an Indictment, under Section 2 of Act No. 
8, Extra Session of 1870, that it charges the accused with severing 
the crop from the soil of the “succession” of a certain deceased 
person. Differently from the Common Law, in Louisiana the owner- 
ship is laid in the Successign itself, and not in the Administrator 
thereof. State vs. Garnett Brown, 1020. 
The Supreme Court cannot take cognizance of the evidence upon 
which the accused was denied a new trial by the Court a qua, unless 
that evidence is embodied in a Bill of exceptions. 


A previous conviction for a similar offence should not be charged in 


the Indictment ; but, after verdict and before sentence to the double 
penalty under Section 974, Rev. Sta., the prisoner must be allowed 
to show cause, if any he has, why the increased punishment should 
not be inflicted by the Court on account of the previous conviction. 

State vs. Cyrus Hudson, 1052. 
In a trial for murder, the accused, after proving that the deceased 
had threatened his life should be allowed to prove that they had a 
fight the day before the killing, for the purpose of showing to the 
jury the state of mind of the deceased towards him and the appre- 
hensions he had that his life was exposed and the threats against it 
would be carried into execution. State vs. Louis Cooper, 1084. 
The physical condition of the deceased, as a test of the admissibil- 
ity of his dying declarations, may be revised by the Supreme Court 
in a trial for murder. 


It involves a question of law blended with a question of fact. 
The dying declarations are not the less admissible because made in 





answer to questions asked by the wife and physician of the 
deceased. 








eather apenas saree ernst nena nape eee ee 
ibe * § ee ‘ 
s < . =, 


cae oi) 

















































CRIMINAL LAW—Continued. 
The charge of the judge that, the State having proved the killing, 
malice should be presumed, is erroneous and entitles the accused to 
@ new trial. 
Siate vs. Samuel Trivas, alias Samuel Fled, 1086. 
31. The temporary and voluntary absence of the accused from Court 
during some of the unimportant proceedings of the trial, especially 

* as no injury therefrom is urged, is no sufficient ground to reverse 
the judgment rendered against him. 

The following charge to the jury, viz: “In cases where threats and 
hostile acts are proven, the jury may also consider the general 
character of the deceased. The fact, however, that the deceased was 
a man of dangerous character does not justify the killing, but only 
enables the jury to pass on the danger of the attack,” is too 
restrictive as to the effect to be given to the testimony and may 
mislead the jury, and, therefore, invalidates the verdict. 

This charge being in writing and embodied in the Record, and involv- 
ing a question of law, can be revised by the Supreme Court on an 
assignment of errors, although no Bill of exceptions was taken to 
the same. 

A juror stating on his voir dire, that he has formed a fixed opinion in 
regard to the guilt or innocence of the accused, but that said opin- 
ion would yield to testimony showing the facts to be different from 
what he heard, is an incompetent juror. 

State vs. J. G. Ricks, 1098. 
32. The accused cannot object to going on trial, for want of bis wit- 
nesses, without presenting the proper affidavit. 

The absence of jurors who have been summoned, when the panel can 
be completed from those present, is no legal reason for not trying 
the case. 

A lack of sufficient understanding or intelligence is a legal cause for 
the discharge of a juror. 

State vs. Willis Rountree, 1144. 
33. The accused having accepted a juror and gone to trial without 
objection, cannot, after conviction, raise the question of the legality 
of the drawing whereby said juror was selected as a talesman. 
State vs. Wm. W. Beasley, 1162. 


34. It is no valid objection to an indictment that it is signed by the Dis- 


trict Attorney pro tempore, when this officer has acted in ignorance 
of the fact that the District Attorney was at the time in the parish 
and on his way to the parish seat. 
Evidence of the quarrelsome and dangerous character of the deceased 
was properly rejected, when offered on the ground, laid for its ad- 
mission, that he had said that “ if accused continued to bother him 
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CRIMINAL LAW—Continued. 
about a certain debt, he would kill him,” and that said statement 
had been communicated to the accused. 

State vs. Wm. Vance, 1177. 

35. It is not necessary for conviction, under a charge of obtaining 
property under false pretenses, that the false pretenses should be 
the sole inducement by which the property is parted with; it is 
enough that they had controlling influence with the party defrauded. 

A correction of the minutes after the Appeal is granted, so as to con- 
form to the facts, is legal if made contradictorily with the accused. 

State vs. Willis Tessier, 1227. 

36. When the regular venire is exhausted, the entire jury may be 
formed of talesmen. 

The formation and expression of an opinion by a juror, as to the guilt. 
of the accused, based on mere rumor, when he is not prejudiced 
or biased, and the impression thus received by him will yield to the 
evidence, do not disqualify him. ; 

State vs. Laurent Desmouchet, 1241. 

37. In criminal cases, the jury cannot leave a sealed verdict with the 

clerk during the adjournment of the court and thereupon be per- 

mitted to separate. The verdict rendered under such circum- 
stances, will be set aside. The provisions of the Code of Practice 
relative to jury trials have no application to criminal cases. 

State vs. Elijah Hornsby, 1268. 




































DAMAGES. 
1. A common carrier is responsible for damages done to goods by the 
negligence of his employees. 
John Williams & Son vs. Charles Morgan, 168. 
2. The City of New Orleans cannot be held responsible, under Section 
2453 of the Revised Statutes of 1870, for damage done to private 
property on the 14th of September, 1874, because the body of men, 
who took possession of the State Government on that memorable 
day, were not, in the sense of the Statute, a mob or riotous assem- 
blage. ‘ 

Furthermore, the police force of New Orleans, which, by the then ex- 
isting laws, was not under control of the City Authorities, but under 
the orders of the Governor of the State, had been removed from its 
post of legitimate duty and made to leave private property unpro- 
tected. This fact, of itself, should release the City from the respon- 
sibility sought to be placed upon her. 

Henry Street et al. vs. City of New Orleans, 577. 
3. Contributory negligence caused by the inebriation of the party in- 
jured, will exonerate the party inflicting the injury, from responsi- 
bility, if there is no fault on bis part. 
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DAMAGES—Continued. 
The fact that the party causing the injury, under such circumstances, 
has paid the doctor’s bill of the party injured, is an act of praise- 
. worthy charity, and not an acknowledgment of responsibility and 
estoppel from denying it in a suit for damages. 
Mrs. Emma F. Weeks, Wdw. Robert H. Weeks, Deceased, vs. N. 
0. Carrollion R. R. Co., 615. 

4, The master and owners of a ship, having contracted with a compe- 
tent stevedore to load her, and not having controlled or directed, 
in any manner, the laborers employed in the loading, are not respon- 
sible for injuries resulting from the negligence of said laborers. 

William Sweeny vs. C. Murphy and Jno. Murphy, etc., 628. 
DATION EN PAIEMENT. 

1, Atransfer of mortgaged property to the mortgage creditor in settle- 
ment of a debt much larger in amount than the value of the prop- 
erty, is not in fraud of the debtor’s other creditors. 


W. L. Jackson vs. R. P. Miller et ai., 432. 
DEPOSIT. 


1. Repeated adjudications, in the jurisprudence of this State have 
placed beyond the domain of further controversy the principle that 
“compensation does not take place in the confidential contracts 
arising from irregular deposits, such as the deposit of money with 
a banker, and the depositary is not authorized to apply the funds on 
deposit in his hands to the payment of the debts of the depositor, 
except there is a special mandate from him.” 

Wm. B. Hancock vs. Citizens’ Bank of Louisiana, 590. 
DIVORCE. 

1. Article 147 of the Civil Code has no application when the spouses, 

at the time the suit is brought, are residing in a foreign country. 
Madeleine D’ Auvilliers, Wife of Auguste De Livaudais, vs. Her 
Husband, 605. 

2. The rule of law that both parties should be dismissed when guilty 
of mutual wrongs, has its qualifications in suits for divorce, and 
only applies when the wrongs are similar in nature and so propor- 
tional as to render it difficult to ascertain which party is mainly in 
fault. 

Mrs. Johanna Dillon vs. Luke Dillon, Her Husband, 643. 

3. When a Judgment of Separation d@ mensé et thoro has been granted 
to one of the spouses, the other spouse is not, because a year has 
elapsed and no reconciliation taken place, entitled to a Judgment 
of Divorce. 

Such legal right belongs exclusively to the party in whose favor the 
Judgment of Separation is rendered. 
Eliza Johnston vs. Stewart Johnston, 1139. 




















DIVORCE—Continued. 
4, Defendant in the suit for a divorce, based upon a judgment of sep- 
aration from bed and board, may plead the nullity of that judg- 
ment, instead of appealing therefrom or attacking it in a direct 
action of nullity. 
Art. 138 C. C. was not repealed by Act No, 76 of 1870. 


Hugh Daspit vs. Louise Ehringer, 1174. 
DOMICILE, 


1. By voluntary absence of two years, a resident of this State forfeits 
both his civil and political domicile in it. 
, Interdiction of Joseph Dumas, 679. 
2. It is now well settled that a judgment against a Defendant rendered 
by another Court than that of his domicil, is valid, if he appears and 
pleads to the merits. J. M. Tupery vs. T. N. Edmondson, 1146. 


ELECTIONS. 
1. In a contestation for office, under the provisions of Act No. 24 of the 
Legislature of 1877, the plaintiff must file with his suit a “ petition 
signed by at least twenty voters of the parish, praying the court to 
examine the facts and decide thereon.” 

This requirement of the law is imperative, and a certified copy of such 
a petition (the original of which was filed by the same plaintiff in 
another suit), will not support his case. 

James Horace Ducoté vs. Louis V. Grémillion, 540. 

2. Under the laws now in force in the State, prescribing the manner in 
which election returns and tally-lists shall be forwarded by the re- 
turning officers to the Secretary of State, and the compilation and 
promulgation of said returns shall be made by the latter officer, his 
duties are purely ministerial, without any discretion whatever on 
his part. 

If he has made the compilation and promulgation upon other returns 
than those prescribed by the law, he must make them over again, in 
a way to conform strictly to the Statute. 

The writ of Mandamus lies to compel him so to do. 

But the Decree of the Court, issuing the Writ, does not decide the ques- 
tion of title to the office to which the Relator claims to have been 
elected ; it only gives him a prima facie title to the office in contro- 
versy. 

State ex rel. A. Barbin vs. Secretary of State, 579. 

3. Cases of contested elections and cases in which the right to office is 
involved, differ materially. 

Therefore, Act No. 45 of the Legislature of 1870, providing for the re- 
turn of Appeals in the latter cases, does not conflict with sections 40 
and 1434 of the Revised Statutes, which are still in force and regu- 

late Appeals in contested election cases. 














ELECTIONS—Continued. 
Irregularities in Election Returns do not per se vitate the election, 
and, if there are means by which the true vote can be ascertained, 
such means must be resorted to by the Court before which the con- 
test is pending. After proof made, that the box containing the 
ballots has not been tampered with, and that the requirements of 

the law for its custody have been complied with, it is legal and proper 

for the Court to order that the box be opened and the ballots counted, 

in its presence; and the result of the election as shown by this 
counting, should be declared and decreed by the judgment of the 


Court. 
C. C. Duson vs. C. M. Thompson, 861. 


4. Appeals in contested election cases are still returnable as rrovided 
for in Sections 40 and 1434 of the Revised Statutes of 1870, which do 
not conflict with Act No. 45 of 1870. 

Act No. 44 of 1877 is the only law of the State, under which juries are 
now drawn, and it is for the Jury Commissioners, appointed under 
its provisions, to draw the juries by which contested election cases 
are tried. 

The general venire box being destroyed, it was legal for the Jury Com- 
missioners to draw a jury of talesmen for the trial of this case. 

The ballot-boxes having been destroyed, verbal evidence was properly 
admitted to show the number of votes cast for Plaintiff and the 
number cast for Defendant. 


G. W. Warren vs. W. D. McDonald, 987. 
ERROR. 


1, A confession of judgment will not be avoided and annulled on ac- 
count of an error of law. 
Catherine E. Randlett et al. vs. M. T. Gordy, et al., 904. 


ESTOPPEL. 
1. A creditor of a succession who has received his share of the pro- 
ceeds of the sale of certain land belonging to the succession, cannot 
be heard to claim the arnulment of the sale, and to assert his title 
to the land. J. H. Beard vs. White Cash et al., 121. 
2. Where a debtor has voluntarily paid to one of his joint creditors 
the latter’s share of the debt, he cannot, subsequently, when sued 
by the other creditor for his share of the debt, set up the indivisi- 
bility of the obligation as a ground for compelling the plaintiff to 
join his co-obligee as a party to the suit. 
R. T. Buckner vs. J. H. Beard, 226. 
. 8. Heirs who judicially claim that certain property belongs to and 
must be returned to a succession are estopped from setting up that 
the succession is closed. Succession of D. J. Fluker, 292. 
Where a debtor takes out a life policy payable to his creditor, who 

















ESTOPPEL—Continued. 
binds himself to pay over to the debtor’s heirs any excess collected 
on the policy over the sum due him, the creditor will not be heard 
to deny his obligation to pay over such excess collected by him. 

William 8S. Porter et al. vs. John M. Sandidge, 449. 
5. The Plaintiff, having in previous suits alleged that the considera- 
tion of the debt now sued upon, enured to the benefit of another 

’ party, is estopped from alleging and proving that it enured to the 

benefit of the present Defendants. 

; John B. Durham vs. Julia Williams, Tutrix, et al., 962. 

6. A judicial declaration, made by a party, that certain property did 
not belong to him, will estop him from claiming a homestead on it, 
when it is afterwards decreed that the property did belong to him, 
and that he was only screening it from his creditors by means of a 
simulated sale. 

. Thomas M., Gilmer vs. J. B. O’Neal, Sheriff, et al’, 979. 

7 7. Itis only by acts of great weight and conclusively proved, that a 
party could be estopped from setting up the absolute nullity of a 
judgment. 

A bankrupt is not estopped from pleading the nullity of a judgment, 
because he has placed it on his Schedule, in the descriptive List of 
claims against him. 


bd 
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C. E. R. King et al. vs. John Picket et al., 1006. 


8. A party, who has signed as surety the note of a planting partner- 
ship subscribed by its agent, is estopped from denying either the 
existence of the partnership or the authority of the agent. 

John N. Pharr vs. McHugh & Vinson et al., 1280. 
EVIDENCE. 

1. The Supreme Court is without jurisdiction to pass on objections to 
evidence which the lower court did not pass on. 

The court below has no right to receive certain depositions offered in 
evidence without first considering and passing on the objections to 
them made by counsel. 





Adolphe Verret vs. Robert Bonvillain, 29. 


2. The sworn statement of a man of admitted truth that he did not 
write certain memoranda, will outweigh the conflicting testimony of 
witnesses, some of whom recognize a resemblance to his handwriting 

F in that of the memoranda, and some of whom who do not. 
Bayly & Pond vs. Paul Fourchy et al., 136. 

3. A fact testified to by competent witnesses, will be accepted as 
proved, no matter how eccentric it may argue the witnesses to be, 
if there be no evidence tending to impeach their credibility. 

Delphine Dalhonde, Curatrix, vs. Emile Pierre Lemoine et al., 
451. 
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EVIDENCE—Continued. 


4. The testimony of one witness, introduced without objection, that 


the person suing as the widow of a certain decedent was married to 
him is sufficient to prove the marriage. 
Marcelite Martinez, Wdw. Louis Berlier, et al. vs. Succession of 
Adolphe Vives, 305. 


5. Objections on the trial of a cause to the offering of testimony taken 


under commission, based upon defects of form in the execution of 
the commission, come too late when a rule to show cause why the 
testimony should not be read on the trial has been made absolute 
without objection. 


Heirs of William Porter vs. Margaret A, Hornsby, 337. 


. Ina contest for an office where the plaintiff alleges that the com- 


missioners’ returns have been “fraudulently changed, altered and 
manipulated,” so as to give the defendant, the commissioned 
incumbent, a majority, inferior or secondary evidence cannot be 
resorted to without proof of the loss or destruction of the official 
returns, Daniel Fletcher vs. H. M. Jeter, 401. 
The real cause and consideration of a written contract involving a 
transfer of immovable property may be shown by parol evidence, 
although it appears that the real consideration was different from 
the one expressed in the contract. 

W. L. Jackson vs. R. P. Miller et al., 432. 
Parol evidence is not admissible to prove that such debtor agreed 
with the creditor, that the debts of a third person should also be 
paid out of the proceeds of such policy. 


Mere reference in a letter to a previous contract between parties, 


10. 


should not be taken as changing or abrogating any of its terms, unless 
that intent results clearly ; but when a dispute arises as to the scope 
of a previous verbal agreement, such letter ought justly to have great 
weight, more especially when the reference is not merely casual, but 
constitutes the sole matter of the letter. 
Wm. 8S. Porter et al. vs. John M. Sandidge, 449. 

Verbal evidenze is not admissible to prove that the new partnership 
has promised to pay a debt of the former, which is clearly a third 
party. Paradise & Bro. vs. Ben Gerson, 532. 
Verbal evidence to prove a misunderstanding between Counsel is in- 
admissible when, under the rules of Court all agreements of Counsel 
must be in writing. 

Madeleine D’ Auvilliers, Wife of Auguste De Livaudais, vs. Her 

Husband, 605. 


11. No evidence is admissible to show custom or usages of trade con- 


trary to law, and especially to a prohibitory law. 
Louis Mathé vs. N. O. Sugar Shed Company, 631. 
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EVIDENCE—Continued. 
12. Under the law of Louisiana, the general rule forbidding the estab- 


lishment of title to real estate by parol evidence, finds no exception 
in the case of a fraudulent violation of an alleged parol mandate to 
buy. 
Mrs. Widow Simon Perrault, Tutrix, vs. Octave Perrault, et al., 
635, 

13, The testimony of the husband and of the wife is inadmissible in a 
suit for a divorce. Such cases do not come within the exception of 
article 2281 of the Civil Code. The rule of exclusion of the testi- 
mony is founded upon considerations of public policy and morality. 

Mrs. Johanna Dillon vs. Luke Dillon, Her Husband. 643. 


14. Under Art. 2281, C. C., the wife may be made a witness against herself 
to show that property bought in ber name, was bought with her 
husband’s funds, and that her title is simulated and fraudulent. 

Mrs, A. M. Hennen, Executrix, vs. L. A. Hacker et al., 668. 


15. Oral evidence is admissible, to prove the simple fact of the permis- 
sion to occupy property without rent, but not to establish any title 
to the property itself, whether of ownership or usufruct, use or habi- 
tation, derived from, or created by such permission. 

Elizabeth F. Bailey, Tutrix, et al. vs. David Ward, 839. 

16. Judicial records cannot be impeached or contradicted by verbal 
evidence. Bolin P. Green vs. J. W. Reagan, Sheriff, et al., 974. 


17.- Objections to an Account, on the ground that it does not convey the 
necessary information, go to the effect and not to the admissibility 
of the evidence. J. Lamorere vs. E. Avery, 1008. 


18. The issue between Plaintiff and Defendant being, under a policy of 
life insurance, whether the insured was alive or not, Plaintiff con- 
tended that the best and only conclusive evidence of that fact was 
the personal presence before the Court of the person claimed by 
Defendant to be the insured, and that no other proofs should be 
admitted. Herp that Plaintiff's position is untenable, the-insured 
being no party to the suit and not being within reach of the pro- 
cess of the Court. 

Willberga Schneider vs. Zitna Life Insurance Company, 1049. 

19. There is no reason in law to infer that the testimony of a party to 
the suit would be prejudicial to his side of the controversy, from the 
fact that he does not offer himself as a witness. 

City of New Orleans vs. J. R. 4. Gauthreaux, 1126. 


20. In a suit fora divorce, the testimony of both husband and wife is 
inadmissible,and consent cannot render its admission legal. 
Hugh Daspit vs. Louise Ehringer, 1174. 
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--*. _ EXCEPTIONS. 
Bok -1, The declinatory Exception, if pleaded in the Answer, should precede 
ae the general issue, or it will not be admitted. 
‘Defendant not insisting upon his Exception being tried first and 
‘ y . passed upon by the Court, must be considered as having waived it. 
| J. M. Tupery vs. T. N. Edmondson, 1146. 
EXECUTION. 
1. The giving of a twelve-months bond does not extinguish the claim 
; of the seizing creditor against the seized debtor. 
Pierre Fillastre vs. A. St. Amand. On Opposition of Julie Por- 
ceau, 352. 

2. A issued executory process on mortgage note made by B. The 
latter enjoins on the ground that the note has been placed by him- 
self in A’s hands as a deposit, and that the note was extinguished by 
payment before said deposit. B in his injunction suit claims damages 
against A. Under a different judgment in favor of A against B, 
the former seizes all the right, title and interest of B in his injunc- 
tion suit and becomes adjudicatee of the same. Whereupon A, 
upon proof of the adjudication, obtains ex parte an order of court 
by which the injunction suit is discontinued, and he proceeds with 
his executory process. 

Held, that A acquired nothing by the adjudication but the claim for 

damages—that B had no property in his own extinguished note, and 

i tkat the discontinuance ex parte of the injunction suit was illegal. 
Case remanded. Spencer Field vs. Daniel Weaver, 1242. 


3. Causes affecting the execution of a judgment and requiring a limi- 
tation or restraint of that execution, when those causes have arisen 
after rendition of the final decree of this Court, are cognizable by 

| the lower court. 
i Henrietta Davidson et al. vs. City of New Orleans, 1245. 


EXECUTORY PROCESS. 

1, Where the holder of two of three mortgage notes, secured by the 
same mortgage on certain property, proceeds by due legal process 
and forecloses the mortgage, and buys in the property, the holder 
of the third mortgage note has no right to seize the property in the 

_ hands of the purchaser, and thus disregard the foreclosure, on the 

ground that the property had been sold without appraisement, 

- when it appears that an appraisement was waived by an express 

stipulation in the act of mortgage, and when it further appears 

- that such holder was tendered and refused his share of the pur- 
chase price of the property. 

A mortgagee who proceeds regularly under exeeutory:process-to fore- 

. Close a-mortgage which he holds concurrently with other mort- 
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EXECUTORY PROCESS—Continued. 
gagees, is not required to give any special notice of his proceeding 
to his co-mortgagees. 

Widow Ursin Soniat vs. Thomas Miles et al., 164. 
2. The mortgage creditor hus the right to proceed via executiva, in the 
court of ordinary civil jurisdiction, notwithstanding the debt of 
the mortgagor. 

Where property has been seized and is about to be sold under judicial 
process, and the sale is arrested by injunction, the seizure is not 
released ; and the property still remains in — custody, pending 
the injunction. 

In proceedings in rem, where the res has been seized and is held 
under the process of one court, no other court can interfere with, 
or take or dispose of it. 

The proceeding via executiva is in rem: and where the sale under the 
order granted by the District Court has been arrested in injunction, 
an order of sale, granted by the Probate Court having jurisdiction 
of the succession of the deceased mortgagor, pending the injunc- 
tion, is illegal, and is a nullity. 

In executory proceedings, the sale can be arrested by injunction, 
without bond and security, only in the cases specified in the Code 
of Practice, articles 739, 740. 

Jules Lamorere vs. Succession of W. R. Cox, 246. 
3. Where an act of mortgage has been consented to by an agent, 
authentic proof of the agent’s authority must be made to obtain exe- 
cutory process, 














































Crescent City Bank vs. Marie L. L. Blanque, 264. 
4. Where the real estate of a succession is seized and advertised for 
sale under executory process by a mortgage creditor before the 
appointment of an administrator, and the administrator fails to pay 
off the mortgage debt, the proceeds of the sale will not belong to 
the succession for distribution. 

The mules, wagons, and farming implements in use on a plantation 
at the time of its seizure under executory process, are included in 
that seiure, and the mortgage creditor making the seizure is entitled 
to claim the proceeds of their sale. 

Succession of R. W. Dougherty, 412.. 
5. The only question before the Supreme Court in an appeal from an 
Order of seizure and sale is, whether there was legal and sufficient 
evidence before the Judge to justify his fiat. In sucha case, the 
evidence being in the Record, no assignment of error is necessary. 

Executory process cannot issue unless on authentic evidence of the 
debt and mortgage. 





Wood & Roane vs, Thompson Wood, 801. 
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EXECUTORY PROCESS--—Continuyed. . 
6. The Judge of a District Court cannot be compelled by Mandamus. 
to issue an Order of Seizure and Sale. His refusal to do it can only. 
be revised by this Court on Appeal. 


State ex rel. Wise vs. Taylor, Judge, etc., 977%. 
EXPROPRIATION. 


1, Where a corporation illegally entered upon land and constructed 
works thereon without previous expropriation, the owner on the 
perpetuation of an injunction prohibiting the entry before expro- 
priation, is entitled to a money judgment for the value of the prop- 
erty illegally taken. 

Andrew H. Gay, Tutor, vs. N. O. Pacific Railway Co., 277. 

2. The purchase or expropriation of the rights of the owner simply 
gives subrogation thereto—no more, no less—and are the measure 
of the rights of the purchaser or expropriator. 

In the Matter of the Morgan R. RB. and S. 8. Co., etc., 371. 

8. Our expropriation laws authorize the taking of the fee if necessary’ 
for public purposes. But if the public needs do not require it, and 
aless estate will meet the public wants, the fee cannot be taken. 

The Constitution only allows private property to be taken to the ex- 
tent that the public interest demands, and no further. Expropriar 
tion beyond that is unconstitutional. 

N. UO. Pacific Railway Co. vs. Edward J. Gay, 474 
FEDERAL COURTS. 

1, It seems to be a settled doctrine, that a State court is not prevented 
from entertaining an action and rendering judgment against a re- 
ceiver appointed by a Federal court, but only from interfering with 
his possession or from enforcing the judgment in the State tribunal. 

Want of permission from a Federal court, which appointed a receiver, 
to bring suit against him in the State court, is waived by the appear- 
ance of counsel in his behalf, such appearance being an admission 
that the defendant has heen regularly brought into court. 

City of New Orleans vs. New Orleans Savings Institution, 5235.. 


FUNDING BOARD. . 
1, There is nothing in the constitution of 1879 which curtails or abol-- 
ishes the duties and functions of the Funding Board as created by: 
Act 3 of 1874, so far as those duties and functions relate to the: 
issue of consolidate bonds in exchange for valid outstanding obliga- 
tions of the State, of the description specified in that act, and the 
acts supplementary and amendatory thereof. 
State ex rel. Isidore Newman vs. Board of Liquidation, 318. 
GARNISHMENT. 
1, Where a judgment creditor propounds interrogatories in garnish- 
ment to the executor of a succession in which the judgment debtor: 
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GARNISHMENT—Continued. 


is a forced heir, and where the executor answers that he holds the 
property of the succession as executor to pay the legacies, debts, 
and charges, and that the debtor would be entitled to a certain pro- 
portion of the residue after all these have been paid, a judgment 
for a specific sum cannot be rendered against him upon such 
answers. Roth, DeBlieux & Co. vs. Joseph Hotard, etc., 280. 


Whilst, in the Attachment of incorporeal rights, there must be 
either an actual seizure of the written evidences of the rights or 
credits, or a citation in garnishment,—for the seizure of such rights 
ander the writ of fieri facias, notification to the debtor of the credits, 
is sufficient. Garnishment process in the latter case is only an aux- 
iliary and cumulative remedy. 

M. F. McDonald vs. Mechanics’ and Traders’ Insurance, Co., 594. 


“HOMESTEAD. 


1, 





Where it appears that a surviving widow, who is contending for the 
$1000 allowed out of the husband’s succession to a widow in neces- 
sitous circumstances, is the owner of a policy of insurance on the 
life of her deceased husband for $5000, the payment of which is re- 
sisted by the company issuiug the policy in a suit then pending 
between it and the widow, the $1000 out of the husband’s succession 
will be allowed to her on condition that she give proper bond and 


-surety to return that sum to the said succession, as soon as she 
hall receive a like sum from said insurance company ; or else, in 


lieu of said bond, that she assign to said succession, so much of the 
judgment to be recovered of the insurance company, or her demand 
against that company in said suit, as will equal the sum paid to her 
by tho legal representative of the succession. 
Succession of H. De Boisblanc. Opposition of Creditors, 17. 
One who, in consenting a mortgage, has specially waived the home- 
stead, cannot quoad the mortgaged property, claim the homestead. 
Allen, Nugent & Co. vs. A. Carruth, 444. 


. A minor may be allowed under proper conditions one thousand 


dollars from the estate of a deceased mother. The condition of a 
minor at date of the death is the criterion by which to fix necessi- 
tous circumstances. 

Successions of William E. Edwards and Lavinia Wilson, 457. 


. The widow of a second marriage, in necessitous circumstances, is 


entitled to the $1000 homestead upon the property of the Commu- 
nity of acquets and gains which existed between the deceased hus- 
baud and his first wife ; and the said widow’s privilege is superior in 
rank to the special mortgage of the creditors of that former Com- 
munity. Successions of M. S. and Polly Cason, etc., 790. 






















































HOMESTEAD—Continued. 
5. When, at the time a special mortgage was granted on an undivided 
portion of a plantation, the mortgagor only owned the undivided 
portion mortgaged, the subsequent acquisition by him of the rest 
of the undivided property, will not render the said sdeistind subject 
to the exemption of the Homestead. 
Robert E. Brannin vs. J. W. Womble, Sheriff, et al., 805. 


6. By the provision of the Constitution of 1879 itself, (Art. 220), prior 
rights of homestead, arising under prior laws, are entirely unaffected 
by said Constitution. Therefore, in cases of homestead founded 
upon the law of 1865, the Supreme Court will construe and apply 
that law precisely as if the Constitution of 1879 had never been 
adopted. 

A man, who was not residing on property, upon which he granted a 
special mortgage, cannot, by subsequently residing on it, acquire a 
homestead right therein. 

Previous to the Constitution of 1879, the debtor had the right to 
waive his homestead. 

A debtor, who does not judicially assert his claim to a homestead 
upon property, before his title is divested by a sheriff’s sale, loses 
his right thereto. 

Thos. M. Gilmer vs. J. B. O'Neal, Sheriff, et al., 979. 

7. A minor is not entitled, under the homestead law, to the $1000, from 
the succession of his grandmother. 

In the Matter of the Succession of Mrs. E. Geisler, etc., 1289. 


HUSBAND AND WIFE. 

1, The authority of the husband is not required to enable the wife to 
pay interest on the debt due by her separate estate. 

Mrs. Catherine Grant et al. vs. Mrs. Catherine Maier, Admz, 
and Wm. A. Moore, Tutor, 51. 

2. Where, in a sale by licitation of succession property, the husband of 
one of the co-heirs becomes a purchaser, such purchase does not 
constitute a sale by the wife to the husband within the prohibition 
of ©. C. 2446. 

Where, on partition of the proceeds of such a sale, the share of the 
wife is retained by the husband, he becomes bound to her for money 
received for her account, and she cannot thereafter invoke the reso- 
lutory condition, on the ground of the non-payment of her portion 
of the proceeds. 

Mrs. M. Elvira Huguet vs. J. W. Bates, Sheriff, et al., 454. 

8. The presumption of marriage, which results from reputation and 

long co-habitation, must yield to positive evidence to the contrary. 

Semble that such presumption only exists in favor of either party to 
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HUSBAND AND WIFE—Continued. 
the supposed marriage and of their children, but not of creditors, 
especially when both said parties deny ever having been married 
and having lived as husband and wife. 
Widow V. M. Benavis vs. Jose Barba and Civil Sheriff, 1264. 
IMMOVABLES. 

1. When land is seized and sold by the Sheriff, the buildings upon -it, 
which are Ly law part of the reality, are equally seized and sold 
and become, as well as the land itself, the property of the pur- 
chaser. 

Hermann Polhman vs. Anais DeBouchel, Widow Chas. F. Berens, 
1158. 


INSURANCE. 
1. Breach by the insured of the warranties stipulated in a policy of 
marine insurance: the insurer discharged by reason thereof. 
Empire Parish Packet Company vs. Union Insurance Co., 1081. 


INTERVENTION. 

1, Although an Intervenor cannot retard the trial of a case, yet he is 
entitled to the time necessary to have his Intervention served and 
put at issue, before the case can be tried. 

Clara Silbernagel, Wife, vs. Benj. Silbernagel, Husband, 765. 
INTERDICTION, 

1. A mortgage made by a notoriously insane person, and who was at 
the time known by the mortgagee to be imbecile, or made by his 
attorney in fact, is null and void, although the mortgagor was not 
interdicted at the date of the mortgage. 

Josephine Fecel, Administratriz, vs. Jas. P. Guinault, 91. 

2. A suit for interdiction must be brought at the actual domicile, the 
domicilium habitationis, of the Defendan’. not at his merely legal or 
constructive domicile. Interdictivi. of Joseph Dumas, 679. 


INJUNCTION. 

1. No Injunction should issue at the demand of the Attorney General, 
and_on the ground of ineligibility, to prevent a District Judge, whose 
election has been legally promulgated and who has been Commis- 
sioned by the Governor, from entering upon the discharge of his 
duties. The question of eligibility must be tried in a different pro- 
ceeding. 

State ex rel. John A. Cheevers vs. Henry L. Duffel et al., 649. 

2. In this case, Plaintiff having obtained an Injunction “ restraining the 
City of New Orleans from closing or interfering with his business 
(that of coffee-house with theatrical performances or vocal music), 
and from collecting the sum of $1500, as license on said business,” 

the City reconvened in its Answer, claiming payment of the license- 
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INJUNCTION—Continued. 
tax and praying for an Injunction, “ restraining Plaintiff from con- 
tinuing to carry on his business until he shall have paid the said 
license.” The District Judge refused to grant the Injunction prayed 
for by the City. 

Hetp that the provisional Injunction granted Plaintiff, was no reason 

_ why the Injunction prayed for by the City should be rufused ; and 
that the District Judge is ordered to grant the latter. 

George S. Wells vs, City of New Orleans, 676. 

3. Held that damages cannot be allowed in dissolving an injunction 
issued without bond under Art. 739, C. P. 

Wm. M. Gillaspie, Administrator, et al. vs. Lem Scott, Sheriff, 
et al., 767. 

4, Damages will not be allowed on the dissolution of an Injunction, 

except where the execution of a monied judgment is enjoined. 
Bolin P. Green vs. J. W. Reagan, Sheriff, et at. 974. 

5. An injury is not irreparable when it can be made good or repaired 
by payment of money. 

The sworn allegation of plaintiff in Injunction, that the act to be en- 
joined will cause irreparable injury, is not conclusive of the fact and 
does not deprive the judge who granted the Injunction of all discre- 
tion in dissolving it on bond. 

C. C. Live-Stock Landing & Slaughter-House Co. vs. Police Jury, 
etc., 1192. 

6. A provisional Injunction having been granted by the lower court to 
prevent the execution of a judgment for money, and, on the Rule 
nisi, such provisional Injunction being dissolved, a suspensive Ap- 
peal will lie from the dissolving order and will stay the execution of 
the judgment for money, 

State ex rel. W. J. Behan vs. Judge Sixth District Court, 1276. 

7, It is not an open question any more, that when the writ of seizure 
and sale is arrested by injunction and the injunction afterwards 
dissolved, the seizing creditor cannot obtain his damages by the 
judgment dissolving the injunction, but must bring an action on the 
bond. Caroline Burgess et al. vs. M. T. Gordy, Sheriff, et al., 1296. 

INSANITY. 

1, An act of sale will be annulled where the proof of notorious insanity 
is manifest. 

Where in a sale made by a vendor, declared subsequently to have been 
notoriously insane, cash was stated to have been paid by the vendee, 
in decreeing the sale null on account of such notorious insanity 
restitutio ad integrum will not be ordered without proof that the 
cash stated to have been paid inured to the benefit of the vendor. 

C. V. Lagay, Administrator, vs. Mr. & Mrs. J. S. Marston, 170. 
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INS ANITY—Continued. 
2. Where more than thirty days elapsed between the making of a con- 
tract and the death of a party alleged to have been insane, the insanity 
’ cannot be shown, after his death to invalidate the contract unless 
interdiction shall have been applied for, except where the act or in- 
strument contains, in itself, evidence of the insanity of the deceased. 
Frederick Davis, Administrator, et al. vs. Greve & Wilderman, 

et al., 420. 
JURISDICTION, 


1, Where a court acquires jurisdiction only in virtue of a sequestra- 
tion, it is without authority touching any personal demand against 
the defendant, whose domicile is within the jurisdiction of another 
court. 

Where supplemental petitions are filed in a purely sequestration suit 
claiming additional sums, each of such petitions must be separately 
sworn to, and a new order must be granted, and a new seizure made 
under each of them, otherwise the court acquires no jurisdiction of 
the demands in those petitions. 

A judgment against a succession not legally before the court is, an 
absolute nullity. 

Bernard Lemann vs. Widow F. A. Trucillo, 65. 

2. The jurisdiction of the Supreme Court, under the constitution of 1879, 
to revise by writ of certiorari, the proceedings of inferior courts, does 
not include an unappealable case, where the sole ground of com- 
plaint is that the evidence, upon which the judgment was rendered, 
was insufficient to justify it. 

State ex rel. Kramer vs. Judge Parish Court of St. Tammany, 217. 

. Unless the parties to a suit be awarded a change of venue the cause 
can not be legally tried and determined except within the parish 
wherein it is pending. 

Mrs. Célestine Escande vs. C. V. Thibaut, Sheriff, et al., 281. 

. Under the constitution of 1879 the Supreme Court is clothed with 
jurisdiction, by writ of certiorari, to revise the proceedings of all in- 
ferior tribunals in cases where no appeal lies. 

A recorder of the city of New Orleans has full power to determine 
whether a prisoner, arrested by his warrant under a criminal charge, 
is or is not entitled to bail, and no district court can interpose by the 
writ of hebeas corpus, and disturb the recorder in the exercise of the 
said power, and itself determine the question of bail. 

A recorder has such interest in maintaining the jurisdiction of his court 
over a question which the law has entrusted him with, that he has 
authority to use any of the legal writs necessary to enable him to 
uphold his jurisdiction. 


State ex rel. M. J. Sheehan vs. Judge of First District Court, 315. 
87 
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JURISDICTION—Continued. 
5. Courts of probate have no jurisdiction to settle the accounts of the 1 
liquidator of a partnership, but they have jurisdiction of the settle- 
ment of the accounts of an administrator, and where the administra- 
tor ineidentally brings into his account the details of an extra-judi- 
aS cial settlement made of the interest of the deceased in a partnership, 
the probate court has jurisdiction to ascertain and determine whether 
the administrator has accounted for all the effects of deceased, and J 
therefore incidentally to inquire into the partnership settlement. 
In the Matter of the Estate of John F. Altemus, 364, 


6. Justices of the peace have jurisdiction of suits by lessors to recover 
possession of their leased premises, at the termination of the leases 
thereof. State vs. Michel E. Domingues, 428. 





7. The Courts of Louisiana have jurisdiction of the suit of a wife for a 
divorce, though the marriage; as well as the causes alleged for the 
divorce, took place in France, if the husband, a citizen and resident 
of this State, was only temporarily staying in France, when the 
marriage and the acts complained of, occurred. 

. Madeleine D’ Auvilliers, Wife of Auguste De Livaudais, vs. Her 
Husband, 605. 

8. The Supreme Court has no jurisdiction of a case in which the con- 
stitutionality or legality of a tax of $50, is not in question, but only 
the legality of the mode of payment of said tax. 

F. P. Stubbs vs. J. E. McGuire, Sheriff, et al., 817. 


9. An administratrix who changes her domicil is still bound to account 
to the Court of her former domicil, where the succession has been ' 
opened. 

But a tutrix who has changed her domicil, cannot be called to account 
to the Court of her former domicil, which has appointed her, and 
can only be sued before the Court of her new domicil, even for the 
purpose of rendering her tutorship account. This has become a 
rule of property which the Supreme Court will not reverse. 

Succession of S.1.M. Farmer. On Opposition, etc., 1037. 


10. The late Second District Court for the Parish of Orleans had juris- 
diction of probate causes in which the amount in dispute exceeded 
five hundred dollars. The limitation to that amount applied, under 
the then existing laws, only to the parish courts in the country 
parishes. 

James Stafford vs. W. P. Harper, Sheriff, et al. etc., 1076. 

11. The Second District Court for the Parish of Orleans, as a Probate 
Court, was without jurisdiction in the matter of the rendition of an 
account by the surviving partner as liquidator of a partnership. 

Succession of William Wise, 1229. 
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JURISDICTION—Continued. 


12. So far as the object of a suit is to ascertain the nature and effect of 


the judgment of a certain court and to ragulate the extent to which 
that judgment should be held entitled to receive execution, the court 
itself which rendered the judgment, is the only one which can enter- 
tain jurisdiction of the action. 

Henrietta Davidson et al. vs. City of New Orleans, 1245. 


JUDICIAL SALES. 


1. 


The creditor of a succession cannot revendicate the property of the 
succession which has been sold to pay its debts, without first ten- 
dering the price, or so much thereof as was applied to thé extin- 
guishment of those debts. J. H. Beard vs. White Cash etal., 121. 
Unless the contrary appears, it will be presumed that the sheriff in 
making a judicial sale, gave all of the notices required by law. 
Widow Ursin Soniai vs. Thomas Miles et al., 164. 
Where an attorney of heirs was regularly appointed, but absented 
himself from the State before the entire conclusion of the mortuary 
proceedings, such absence does not render null a sale validly made 
under a decree of the Probate Court. A purchaser at a probate 
sale, regularly ordered and made, is protected by the decree, and 
by the prescription of ten years. 
Heirs of William Porter vs. Margaret A. Hornsby, 337. 
It has been often held that, when a party relies on a title acquired 
by a sheriff’s sale, he must show, not only the sheriff's Deed, but 
the writ and judgment on which the sale is based. 
Marie Clarkston vs. Vincent & Co., 613. 


JURORS. 


ms 


Whether or not the panel from which were drawn the jurors who 
tried the defendant was selected by a quorum of the jury commis- 
sioners, is a question of fact of which the Supreme Court has not. 
jurisdiction. 


It is sufficient if the panel of jurors was drawn .by two of the three 


who compose the board of jury commissioners. 


A member of the Board of Health who accepts the office of jury 


commissioner, and qualifies as such, thereby ceases to be a mem- 
ber of the Board of Health, and may thereafter perform the duties 


of a jury CoOL. 
State vs. Thomas Arata, 193. 


Act No. 7 of the neeee of 1880, providing for the fixing of the 
first terms of the District Courts under the Constitution of 1879, 
construed as suspending for those terms of Court the operation of 
that part of Act No. 44 of 1877, which required the drawing of the 
jury fifty days before the session of the Court. 

State vs. Green Red, alias Green Redding, 819. 











JUDGMENT. 

1. The filing, by an executor, of a list of the debts of a succession, 
cannot be the basis of a final or conclusive judgment ; and the 
homologation of such list is not such a judgment as can be revived 

Sarah Losee, Tutrix, vs. John Orsborne, Executor, 378. 
. A judgment can be validly rendered and signed out of term time, 
by consent of the parties. 
Bolin P. Green vs. J. W. Reagan, Sheriff, et al., 974. 
. A judgment rendered in vacation by consent of the parties is valid 
even as to third persons, in the absence of fraud and collusion. 
City of New Orleans vs. J. R. A. Gauthreauz, etc., 1126. 


JURY TRIAL. 

1. In a suit brought against the husband on a note drawn by the wife 
and signed by him only for the purpose of authorizing her, though 
the note is given for the price of property purchased in the wife’s 
name during the existence of the community, it cannot, with-any 
plausibility, be pretended that the actionis brought upon an un- 
conditional obligation to pay a sum of money; and the defendant 
may be entitled to a jury without making oath as required by art. 
494, C. P. 

The legal presumption that the purchase is for account of the commu- 
nity, and even the fact that the husband has assumed the debt of 
the wife, do not change the rule in that respect. 

State ex rel. C. J. Leeds vs. Judge Third District Court, etc.. 542. 

. The maker and the endorser of a promissory note are not entitled 
to plead an unliquidated claim in Compensation against the holder ; 
nor, by swearing to the plea, are they entitled to a trial by jury. 

J. W. Burbridge & Co. vs. T. C. Anderson et al., 877. 

. Astipulation by the maker of a note, that he will pay such Counsel 
Sees as is customary, in case of legal proceedings, etc., is not an un- 
conditional obligation to pay a specific sum of money, which deprives 
him of his right to a trial by jury. 

Vincent Boagni vs. T. C. Anderson et al., 920. 

. When the verdict of the jury decides issues not involved in the 
pleadings, it will be set aside, and the case remanded to be tried de 
novo. B. J. Sage, Agent, vs. William 8S. Evins, 1271. 


-JUSTICES OF THE PEACE. 

1. Act No. 10 of 1878, giving to Justices of the peace, in the parish of 
Orleans, exclusive jurisdiction over the territory of their respective 
districts, within the limits of the jurisdiction conferred upon them 
by law, is not unconstitutional. 

State ex rel. Sinnott vs. I. W. Falls, Seventh Justice of the Peace, 
_ ete, 553. 
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LIBEL. 

1, A defendant cannot be held in damages on account of the publica- 
tion of an alleged libelous letter, when the plaintiff fails to show that 
the letter was either written, or composed by the defendant, or that 
he caused it to be written, or composed, or assisted therein, or pub- 
lished it, or caused it to be published. 

Because one insurance company has agreed with a certain plaintiff to 
pay on its policy such proportion as might be adjudged in a certain 
suit due to him by another company on its policy, and, having an 
interest in the question, has employed counsel to assist in the 
investigation, is no reason to hold it bound in damages for slander- 
ous matter in the pleadings of that other company, especially where 
it is shown not to have known of the charges made in the pleadings. 

No client can be held in damages for any slanderous or libelous words 
uttered by his attorney-at-law. 

Bayly & Pond vs. Paul Fourchy et al., 136. 


LEASE. 
1. A lessee is not in the strict sense of the word a third possessor, nor | 
is his right to claim for improvements that of a*third possessor 
proper. 
Where property was leased subject to a mortgage the fact that a 
mortgage creditor exercises his legal right of foreclosure does not 


render him liable to the tenant in damages. 

A fair price is the measure of the lessor’s liability to the lessee for 
improvements put on the leased premises by the lessee which the 
lessor elects to keep. 

Davidson B. Penn vs. Citizens’ Bank of Louisiana, 195. 

. If the right of lessee is worth no more than he has agreed to pay 
in futuro for it, the expropriator of that right would pay him 
nothing, as itis worth nothing. But if the right of lease will bring a 
greater sum than it is to cost the lessee, the latter is entitled to be 
paid the amount of such excess, which amount cannot be charged 
upon the sum fixed for the rights of the owner, unless the owner 
has received the rent in advance, or unless the value of his right 
has been fixed by reference to the present actual value of the lease. 

The true test of the value of the rights of the lessee is found in the 
excess which it will now sell for over the amount he has agreed to 
pay for it. 

The improvements put by the lessee on the leased premises belong 
to him. The owner of the premises has the right of electing to 
take them or not. But the owner carnot be compelled to take them. 

In the Matter of the Morgan R. R. and S. 8. Co., Praying etc., 
371. 
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LEASE—Continued. 
3. The factors and agents of the lessee are not third persons, in the 
sense of article 288 of the Code of Practice, towards whom the 
lessor has to make the affidavit therein prescribed. 
J. M. Tupery vs. T. N. Edmondson, 1146. 


LIS PENDENS. 

1. The plea of Lis pendens must prevail in a suit against the surety, 
when the issues it presents are pending in an Opposition to the 
Account of the Administrator. 

Thomas J. Pickett et al. vs. Mattie G. Gilmer et al., 991. 


MANDAMUS. 

1. The Auditor of the State cannot be compelled by a mandamus to 
levy a certain tax, even though an act of the Legislature has made 
it his express duty to do so, when it appears that his doing so 
would be in disregard of a final decision of the Supreme Court pro- 
nouncing the act to be unconstitutional and in direct contravention 
of a subsequent act of the Legislature. 

State ex rel. Board of School Directors of Tensas Parish vs. Allen 
Jumel, Auditor, 60. 


2. The duty of a lower judge to determine whether a certain judicial 
count of votes cast at an election, and the return thereunder was a 
valid return, is not a purely ministerial duty, and hence it cannot 
be enforced by a mandamus. 

State ex rel. W. F. Blackman vs. W. A. Strong, Secretary of State, 
173. 

3. Where money is in the Treasurer’s office to the credit of the general 
fund, one creditor of that fund cannot obtain a priority over others 
by the institution of mandamus proceedings. 

Where there is a sum to the credit of the general fund which is 
inadequate to pay the warrants presented to or on file with the 
Treasurer for payment, the Treasurer cannot by mandamus be 
ordered to pay the whole fund to one creditor to the exclusion of 
the others. 

State ex rel. E. P. Boyer vs. State Treasurer, 177. 


4. The decree of a court granting a mandamus is a final judgment, 
but it does not become final on its rendition. 
State ex rel. Isidore Newman vs. Judge Sixth District Court, 
207. 
5. When the law vests a public officer with a discretion to do or not do 
a thing, a mandamus will not lie to control him. 
State ex rel. N. O. Gaslight Co..vs. Mayor and Council of New 
Orleans, 268. 
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MANDAMUS—Continued. 
6. Courts cannot refuse to decide exceptions and issues interposed by 





a defendant to plaintiffs right to sue; and a mandamus will issue 

to compel a decision to the end that the Supreme Court may exer- 

cise its appellate jurisdiction. | 
State ex rel. John Marks vs. Judge Third District Court, 296. 


. Though, under Article 90 of the constitution of 1879, it might be 


proper for the Supreme Court to compel by Mandamus a District 
Court to grant an Injunction in a case clearly sufficient on the facts 
and involving no question of law, and in which, therefore, the District 
Court would be without discretion to refuse the Injunction, still, asa 
rule, the Supreme Court will not use the power conferred upon it by 
said article of the Constitution, to compel an inferior judge to grant 
an Injunction which he has refused accordiug to his conscience and 
his understanding of the legal issues involved in the case. The rem- 
edy, in such a case, is by Appeal. 


For the information of members of the bar and litigants, the Court lays 


down, in this case, the general rules, by which it shall ordinarily be 
guided in the exercise of the power granted by article 90 of the con- 
stitution of 1879. 
State ex rel. City of New Orleans vs. Judge Sixth District Court, 
549. 


8. A Mandamus will lie to compel a District Judge to sign a Bill of 


Exceptions when presented in proper form. 
State ex rel. Hamp Mullen vs. R. C. Drew, Judge Second Judicial 
District, 1043. 


MANDATE. 
1. A power of attorney which authorizes the agent to draw, sign, and 


indorse notes, checks, and bills in the name of the principal, which 
is deposited with a certain bank, and which, it appears, was designed 
by the principal to empower the agent to represent him only in such 
business as he might have with that bank, will not enable the agent 
to bind the principal by promissory notes in the principal’s name for 
borrowed money secured by pledge, executed in transacting a busi- 
ness in which the principal never engaged with other persons than 
the bank, who had not seen the power of attorney, who had received 
no intimation from the principal that he had executed any such 
power, and who could, by proper inquiry, have ascertained that the 
agent in his dealings with them had exceeded his mandate. 
Citizens’ Savings Bank vs. Judah Hart et al., 22. 


. The presumption of ownership resulting from possession, is not 


applicable to factors, brokers, and other avowed agents, with re- 
spect to money or property intrusted to them for the special pur- 
poses of their vocation. 
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MANDATE—Continued. 

Where the principals, merchants of Louisville, Kentucky, intrusted to 
their agent, a broker of New Orleans, a bill of exchange specially 
indorsed by them to the broker, to be used by him in purchasing 
sugar and molasses for them, and the agent caused the bill to be 
discounted and the proceeds to be placed to his credit in bank, the 
money did not thereby become the property of the agent ; and his 
succession acquired no better title to it than the deceased agent 
himself had. 

The principal may pursue and recover his property or proceeds in the 
hands of the legal representative of the deceased agent, whenever 
it can be identified and distinguished ; but the burden of identifica- 
tion and of proof of ownership is on the principal. 

Succession of Henry Boisblanc, On Rule, etc., 109. 


. An agent of a life-insurance company is without authority, by 
giving an antedated receipt for premium, to revive a policy which 
was forfeited for the non-payment of the premium as stated in the 
contract. 

Jason T. Diboll vz. Etna Life Ins. Co. of Hartford, Conn., 
ete., 179. 
MARRIED WOMEN. 

1, One who takes after its maturity a simulated note executed by a 
husband to defraud his wife and secured by a simulated mortgage 
on ecmmunity property, will not be permitted to enforce the note 
and mortgage to the prejudice of the wife who, before the transfer 
of the note to its holder, had obtained a judgment against her hus- 
band of separation from bed and board, and for a settlement of the 
community. 


A wife separated from bed and board from her husband by valid judg- 
ment may proceed by way of third opposition to enforce her claim 
to one half of the proceeds of certain community property, about 
being sold under an order of seizure and sale. 


While a wife cannot set up any claim to the prejudice of any real 
mortgage, or sale of community property made by the husband be- 
fore the institution of her suit for separation, she may do so when 
the alienation was simulated. 

R. L. Belden vs. John Hanlon, 85. 
Where it is affirmatively shown that at the time a married woman 
was authorized by the judge to contract her husband was absent, 
then the presumption obtains that the judge knew of the absence, 
and hence validly. authorized. 

With the authority of her husband or the judge a married woman can 
bind herself for the benefit of a person other than her husband. 
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MARRIED WOMEN—Continued. 

The authority given to a married woman to borrow a sum of money 
cannot be considered as implying the power to contract for usuri- 
ous interest. 

R. B. Hollingsworth vs. Diana Spanier, 203. 

. Purchases by unauthorized married women are annullable only on 
their demand, or that of their heirs or husbands, 

Mrs. A. A. Walker vs. Mrs. L. T. Barrelli, 467. 

. A married woman is not responsible for debts contracted by her 
husband in cultivating, for his own account, a plantation belonging 
to her. Michael Smith vs. Martha L. White and Husband, 1033. 

. It is not necessary that the Petition of a married woman seeking the 
judicial authority to mortgage her property, or the Certificate of 
the judge issued thereon, should contain a description of the prop- 
erty to be mortgaged. 

A married woman who, in the absence of her husband, has sought and 
obtained the sanction of the judge, under articles 127 and 128 of the 
Code, to borrow money and mortgage her property, does not need 
the further authorization of her husband. 

The law protects the weakness of women, not their dishonesty. When 
a married woman has used fraudulent means to obtain a loan of 
money, she is estopped from pleading her incapacity, and she for- 
feits the benefit of the legal presumption that her contract enured 
to the advantage of her husband. 

Mrs. F. G. Henry vs. J. R. A. Gauthreausx et al., 1103. 
6. There is no law in this State which forbids the husband to bind 
himself for debts contracted by his wife. 

Evidence is not admissible to show that the money borrowed by a 
married woman, under the proper judicial authority, was received 
and used by the husband in his own affairs. 


Alden McLellan vs. Mrs. Sarah B. Dane, 1197. 
MINORS. 


1. A natural tutrix who remarries without convoking a family meeting 
to advise as to her continuance as tutrix ipso facto ceases to be 
tutrix, and thenceforth she is without power to bind the minor by 
any acknowledgment express or implied. She cannot, for example, 
interrupt the prescription of a note on which the minor is bound, by 
paying interest on and obtaining renewals of the note. 

The payment of interest on a note binding on minors, made by their 
tutrix, does not suspend prescription for the term of her gestion. 
Where one as tutrix of her minor children, and after she ceases to be 

tutrix, makes renewals of a note on which the minors, and she as 

+ widowin community, are bound, the renewals will interrupt pre- 
scription as to her. 

Mrs. Catherine Grant vs. Mrs. Catherine Maier, Administra- 
trix, and Wm. A. Moore, Tutor, 51. 
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MINORS—Continued. 
2. 


From the moment of his second marriage, the natural tutor owes to 
his minor children the rents and revenues accruing on their share of 
the community property held and administered by him. If the 
tutor has mingled the minor’s property with his own and used it in 
his own interest, he is responsible for the rent, or hire of the prop- 
erty during his possession, and five per cent per annum interest on 
each year’s amount of such rent or hire. 

The tutor is liable for the money of the minors received by him and 
legal interest from the day of its receipt, but not for compound in- 
terest. 


Sarah E. Vance et al. vs. Sarah E. Vance, Executrix, etc., 186. 


3. The failure to record any abstract or other document attesting the 


amount of the appraisement of a minor’s property prior to the 1st 
of January, 1870, will extinguish any tacit mortgage he may have 
had on the property of his tutor. 


An action against the clerk of a court for damages, on account of his 


neglect to file with the recorder of mortgages an abstract of the in- 


ventory of a minor’s property, showing the value of that property, 
is prescribed in one year. 


L. P. Caillouet et al. vs. Henry Franklin, 220. 
When offered tke second time for sale, on twelve-months credit, the 
property of a succession in which minors are interested need not 


’ bring either its real or appraised value, but may be validly sold for 





whatever it will bring. 
Fanny Campbell vs. Christian D. Owens et al., 265. 


The nearest male relative of a minor being bound to take charge of 
the tutorship under the penalty of incurring damages, is entitled in 
applying for the tutorship to take at once such conservatory meas- 
ures as are necessary for the protection of the minor’s property. 

Succession of Jennie A. Walker, 321. 
A minor’s claim against his tutor must be liquidated before it can 
be enforced. 


Successions of William E. Edwards and Lavinia Wilson, 457. 


. Minors are not bound for debts contracted by their tutors, even 


under the authority of the Probate Court and advice of family 
meetings, when they arise from purchases made for them on credit 
and which their means did not justify. They are only bound by in- 
vestments made by their tutors of the surplus of their revenues, 
after providing for their maintenance, education or support. 
Neither the letter nor the spirit of our laws authorizes the involv- 
ing of minors in speculative purchases. 

Catherine E. Randlett et al. vs. M. T. Gordy, Sheriff, et al., 904. 
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MINORS—Continued. 
8. A third person in good faith lending money to a minor by author- 


ity of a Court of competent jurisdiction, is protected by the Decree, 
whether the loan was necessary and used for the minor, or not. 
M. D. C. Cane, Tutrix, et al., vs. J. D. Cawthon, Sheriff, et 
al., 953. ; 


. This Court will not infer that the judge of the Probate Court, when 


he rendered his judgment in chambers, homologating the Deliber- 
ations of the family meeting, did not have the process-verbal be- 
fore him, because the judgment was signed on the 25th of October, 
1877, and the Petition of the Tutrix praying for the homologation, 
the process-verbal and the judgment were cnly filed on the 20th 
October, 1877. Itis of common practice to place such papers in 
the hands of the judge for his consideration and signature in 
chambers, and to file them after he has signed the judgment. 


There is no reason to disturb on appeal the Decree of the Probate 


Court homologating the Deliberations of the family meeting and © 
authorizing the mortgage of minors’ property, when all the require- 
ments of the law for such mortgage have been fulfilled and the 
decree rendered on proper evidence of the same. 

Tutorship of the Minor Heirs of H. & M. J. McCormick, 956. 


MORTGAGE. 
1. Where a debtor executes a mortgage to his creditor to secure a cer- 


tain debt, and the creditor does not accept the mortgage at the time 
of its execution, and some time thereafter, before accepting the mort- 
gage, sues to recover the debt, the debtor will be thereby released 
from the obligations of the inchoate mortgage. 

Palmer Dickson et al. vs. H. P. Dickson et al., 272. 


. Where a plantation and the slaves attached to it were sold in block, 


without separate estimation, for a round price, and the purchaser 
assumed as part of the price the debt due by his vendor, secured by 
mortgage and privilege on one of the several parcels of land consti- 
tuting the plantation, the assumption created a privilege on the en- 
tire plantation, which was preserved by the recording, in the mort- 
gage-office, of the act of sale containing this assumption, although 
the inscription of the mortgage so assumed subsequently ceased to 
have effect for want of re-inscription. 
Widow Scionneaux vs. Jos. Waguespack et al. etc., 283. 


. Up to the moment of its adjudication by the sheriff the property of 


a debtor which has been seized under execution may be validly sold, 
or mortgaged by him, subject to the rights of the seizing creditor. 
And if the seizing creditor waives his rights in favor of a mortgage 


. executed by the seized debtor, such mortgage will, after being re- 
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MORTGAGE—Continued. 
corded, rank any mortgage subsequently put on the property by the 
seizing creditor who bought it in. 

A mortgage creditor effectively accepts a mortgage in his favor either 
by taking the mortgage notes, or by an authentic act. The trans- 
fer of a note transfers every thing accessory to and securing the 
same. 

A mortgage not recorded for some time after its execution is, from the 
moment of its record, superior in rank to any mortgage subsequently 
executed. 

Citizens’ Bank vs. Alexis Ferry and Wife, 310. 
4. While the claim is not extinguished quoad the mortgage, the sale 
transfers it to the proceeds, the right to take these proceeds when 
in esse being evidenced by the twelve-months bonds. 

The mortgages being transferred by operation of law to the proceeds, 
which take the place of the property, they are transferred with the 
rank existing on the day of sale. 

Where property has been sold under execution to pay mortgage 
debts, the rights on the property to which the price was to be ap- 
plied are extinguished as far as the property is concerned and are 
transferred to the fund. It is not, therefore, necessary to re-in- 
scribe the mortgage to preserve their rank as against the fund. 

But where the seized debtor buys at a sale on twelve-months credit, 
the sale operates a mere prolongation of time with security, and the 
mortgages are not transferred from the property to the fund. Re- 
inscription is then necessary. 

Pierre Fillastre vs. A. St. Amand. On Opposition etc., 352. 

The creditor with special mortgage has the right to foreclose it on 

a part only of the property mortgaged, and is not compeiled to 

make the whole of said property contribute to the payment of his 

debt. Caroline Burgess et al. vs. M. T. Gordy, Sheriff, et al., 1296. 


MUNICIPAL CORPORATIONS. 

1. While the parish of Concordia may have plenary power to make 
enactments for levees, and incur any expense for their construction 
or repairs, its police jury cannot create any valid debt for such pur- 
poses, unless, in the ordinance creating the debt, means for its pay- 


ment are provided. 
Peter Young vs. Police Jury of Concordia, 392. 


2. The failureof the attorney of a police jury to make all of the defenses 
to a suit that might have been made, cannot be considered as mak- 
ing the judgment subsequently rendered in the suit a confession of 
judgment by the police jury. 

The question of the validity of certain scrip on which a formal judg- 

ment was recovered against a police jury cannot be considered in a 


on 
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MUNICIPAL CORPORATIONS—Continued. 


subsequent suit brought by taxpayers to enjoin the collection of 
taxes legally levied to pay the judgment by order of the court which 
rendered it. 

G. B. Shields et al. vs. P. W. Chase, Tax-Collector, et al., 409. 


. The Board of School Directors of a parish are without authority to 


bring suit for the revendication of land donated by Congress to the 
State for public school purposes, and sold under a law of the State, 
unless empowered to do so by a legislative act. 

Board of School Directors of Concordia vs. Albert G. Ober, 417. 


. The public property of the Parishes of this State is not converted 


into private property by the legislative territorial division of the 
Parish to which it belongs, and the consequent cessation of the 
public use to which it is dedicated. Such property, notwithstanding 
the change of territory and of use, remains what it was before, 
public property, extra commercium and not subject to seizure. 
Police Jury Parish of Jefferson, etc., vs. Thos. McCormack et al., 
624. 


. A party contracting with the City of New Orleans for grading and. 


curbing banquettes, does so at his own risk, and if, owing to some 
informalities in the contract, he fails to recover from the front pro- 
prietor, the amount of the City Surveyor’s Bills against them, which 
he has accepted in payment of his work, he has no recourse against 
the City. John Moylan vs. City of New Orleans, 673. 


. A party claiming to compel a Municipal Corporation by Mandamus 


to levy a special tax to pay a certain judgment held by him, not- 
withstanding the limitations of article 209 of the Constitution of 
1879, on the ground that said limitations impair the obligations of 
his contract with the Municipality and are, therefore, null and void, 
—must allege and prove that his judgment was founded upon a 
contract. 
State ex rel. Thomas W. Nelson vs. Police Jury, Parish of St. 
Martin et al., 884. 


. Under the laws, which make it the duty of the City Council of New 


Orleans to turn over to the Board of Liquidation of the City Debt, 
all the property, real and personal, of the City, to be by said Board 
sold or disposed of, and the proceeds applied to the payment of 
the City Debt,—the City Council cannot sell or grant the right of 
way through any of its streets to a Railroad Company, unless it is 
for a consideration in Cash or otherwise, which can be realized and 
turned over to the Board of Liquidation and by them applied to 
the payment of the City Debt. 


The power of granting this right of way or franchise, is inherent in 


the City itself and not susceptible of transmission to the Board of 
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MUNICIPAL CORPORATIONS—Continued. 

: Liquidation ; but when the power has been exercised by the City, 
the result of it, the franchise, then becomes property in the legal 
sense of the word, and the price, consideration or proceeds of the 
same should, under the statutes, be transferred to the Board of 
Liquidation. 

Board of Liquidation of City Debt vs. City of New Orleans, 915. 

. Act No. 80 of the Legislature of 1876 is not unconstitutional on the 
score that the Board of Audit, created by it, is clothed with judicial 
powers. That body is only to sift and adjust the outstanding in- 
debtedness of the Parish of Caddo, subject to the judicial ‘action of 
the Courts. 

Under the provisions of that Act, the finding of said Board constitutes 
the legal authority of the Police Jury of the Parish of Caddo to issue 
bonds. 

Act No. 96 of 1872, which prescribed certain formalities for the valid 
issuance of the bonds of the Parish, was amended in that respect, 
by Act No. 15 of 1876. 

The bonds held by the Relator having been issued under legal author- 

‘ ity, are valid and to be treated as commercial paper in the hands of 
&@ BONA FIDE holder for value. 

The Relator is, therefore, entitled to the Mandamus prayed for. 

State ex rel. D. B. Martin vs. Police Jury of Caddo Parish, 1022. 

9. The power to erect wharves and other artificial facilities on the 
banks of navigable rivers, and charge tolls for the use of the same, is 
a franchise which a municipality can only derive from legislative 
grant. The Act of incorporation of the town of St. Martinsville con- 
tains no such grant. ° 

Mayor and Trustees of St. Martinsville vs. Steamer “Mary Lewis” 
and Owners, 1293. 

NEW TRIAL. 

1. The signature of the judge of the lower court, to a decree in which 
he grants a mandamus and perpetuates an injunction, affixed before 
the expiration of the three days allowed by law for a new trial, is 
premature ; and he may on his own motion, any time before the 
lapse of those three days, order a new trial. 

State ex rel. Isidore Newman vs. Judge Sixth District Court, 207. 


NOVATION. 
1, A compromise between creditor and debtor, by which the amount 


of the debt, the terms and mode of payment, the rate of interest 
and the nature of the securities are changed, does not effect a nova- 
tion, unless the intention of the parties to novate the obligation is 


particularly expressed. 
W. J. Q. Baler vs. Henry Frelisen, etc., 822. 
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OWNERSHIP. 
1. Perfect ownership consists of the use, the enjoyment and the dis- 
posal of the thing—the usvs, fructus and abusus. 

Perfect ownership gives the unlimited right of disposal and enjoy- 
ment. Imperfect ownership gives this. right only when it can be 
done without injuring the rights of others, that is, of those who 
may have real or other rights to exercise upon the same property. 

The usus, fructus, and abusus are the three elements of perfect own- 
ership and constitute the jura in re. The right of a lessee is not a 
real right—a jus inre. Itisa jusadrem. Thelease of real estate 
does not therefore operate a divestiture of any element of property’ 
but it prevents or encumbers the exercise of the right of full owner- 
ship. The right of the lessee is substantive, and is independent of 
changes in the ownership of the thing. Hence the purchase or ex- 
propriation of the rights of the owner does not necessarily embrace 
or operate upon the right of the lessee. That right, in order to be 
affected, must itself be the object of the purchase or expropriation. 

In the Matter of the Morgan R. R. & S. S. Co., praying, etc., 371. 


PARTITION. 

1. Where several persons as heirs and legal representatives of a suc- 
cession under administration are the owners in indivision of a judg- 
ment from which a devolutive appeal is pending, the sale of the 
judgment will not be ordered to effect a partition, on the application 
of one of the co-owners opposed by the others, when it does not 
appear that the administrator of t:e succession has made any effort 
to execute the judgment ; especia!ly in a case where a sale would 
inure to the benefit of one only of the co-proprietors, and to the 
detriment of the others. 

A, Rochereau vs. Mrs. Jules Maignan et al., 45. 
PARTNERSHIP. 

1. It is a well-established principle of our jurisprudence, that the ad- 
dition of a new member to a commercial! partnership, creates a new 
firm, with distinct rights and liabilities ; and that the latter is not 
responsible for the debts of the former partnership, unless it has 
made itself so. Paradise & Bro. vs. Ben Gerson, 533. 


. A commercial partner has the right to confess judgment in behalf 
of his firm. W. G. Wilmot & Co. vs. Steamer Ouachita Belle, 607. 


. An authentic act of partnership being passed between several per- 
sons, in which it is expressly stated that one of them enters the 
partnership and is accepted as a partner in commendam ; that he 
advances a fixed sum of money, receipt of which is acknowledged ; 
that he is exonerated from participation in the expenses and losses 
of the concern, and, in lieu of a proportion of contingent profits, is 
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PARTNERSHIP—Continued. 
to receive monthly a fixed per centage on the gross sales made by 
the firm ; 

And such an act being recorded at the Mortgage Office, in a book 
known and marked as the “Society and Partnership Book :” 

HE p that it is a sufficient compliance with the law relative to the 
partnership in commendam, to protect such a partner from the obli- 
gations of a general partner. 

A partner in commendam, consulting once with one of the general 
partners, and advising third persons that the firm is “all right,” can- 
not be considered as having taken an active part in the affairs of 
the firm and be held responsible for its debts. 

Ulman & Co. vs. Briggs, Payne & Co. and James M. Lewis, 657. 





4. There having been a partnership between Plaintiff and Defendant, 
no specific indebtedness resulting therefrom can be claimed by the 
former. The only action he can maintain, is one for the settlement 
of the partnership affairs. 

; A. B. Seelye vs. Zalmon Taylor, 1115. 
5. The attachment of the partnership assets by the individual creditor 
is illegal and must be dissolved, and the attached property surren- 
dered to the liquidator of the partnership. 

It is now well settled in principle, that a partnership may be created 
by construction of law, as to third persons, although neither intended 
nor actually existing as between the parties themselves. 

City of New Orleans vs. J. R. A. Gauthreauax, etc., 1126. 


PLEADINGS. 
1, In a suit to annul a sale, tke vendor is a necessary party. In his 
absence the validity of the sale cannot be passed upon. 
Josephine Fecel, Administratrix, etc., vs. Jas. P. Guinault, 91. 


2. In actions of rescission, it is proper and necessary to make all par- 
ties to the transaction parties to the suit, and this may be done by 
amended petition, if not originally done. 

Edward F. Stockmeyer & Co. vs. Daniel Weidner and Jacob 
Weidner, 106. . 

8. Where the lessee of a plantation, who is sued for one-half of the 
rent by one claiming to be the half-owner of the place, excepts, that 
plaintiff cannot maintain the action separately, because he is a 
joint obligee in the contract of lease, and this fact does not appear 
on the face of the plaintiff's petition, the defendant must prove the 
fact; otherwise his exception must be overruled. 

R. T. Buckner vs. J. H. Beaird, 226. 

4, The dihigation of a defendant in her answer that she had “ advanced ” 

a certain sum to the plaintiff does not amount to a plea of payment. 
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PLEADINGS—Continued. 

A plaintiff who successfully objects to the introduction of evidence to 
support a certain allegation in the defendant’s answer, cannot after- 
ward ask that the allegation be considered, as involving any admis- 
sion by the defendant. 

Palmer Dickson et al. vs. H. P. Dickson et al., 272. 

5. Where defendant in attachment reconvenes, the allegation in his plea 
in reconvention that “ plaintiffs by their unlawful attachment of his 
goods have damaged him in his business to the amount of ten thou- 
sand dollars,” is sufficiently clear and certain to admit of any evi- 
dence tending to show the amount of the pecuniary loss suffered by 
him in his business by reason of the attachment. 

Hernsheim & Bro. vs. L. A. Levy, 340. 

6. After a judgment sustaining the exception of no cause of action it is 
too late for the plaintiff to amend his pleadings, even though the 
motion to amend is filed before the judgment is signed. 

0. G. Burbank, Tutrix, vs. William Harris, 395. 

7. In a suit against a corporation by a party who claims to be the 
owner of stock standing in the name of another person, and alleged 
to have been illegally transferred on the books of the company, if the 
demand is for damages, it must be based upon allegations of wrong- 
ful and fraudulent acts on the part of the defendant; and if the de- 
mand is for the recovery of the stock itself, the stockholder in whose 
name it has been transferred and stands is a necessary party to the 
suit. Dr. C. Reid vs. Commercial Ins. Co., 546. 

8. It is not necessary that the parents of the spouses, though they 
were parties to the marriage contract, should be made parties to 
the suit of the wife for a divorce and settlement of her rights under 
the marriage contract. 

Madeleine D’Auviiliers, Wife of Auguste De Livaudais, vs. 
Her Husband, 605. 

9. Heirs of the deceased wife, suing, not for a partition of the Com- 
munity property, but only for the recognition of their rights in the 
same, need not make their co-heirs parties to the suit. 

Nor is it necessary that their heirship should have been decreed by 
the Probate Court, before the institution of a suit for the recogni- 
tion of their rights in the Community property. 

W. R. Tugwell vs. J. L. Tugwell, 848. 
10. An amendment alleging a want or failure of consideration, cannot 
be allowed after the general issue. Stare decisis. 
A second amended Answer pleading Compensation, should be allowed 
to be filed, if the debts pleaded in compensation, are described with 
suffictent precision. 





Vincent Boagni vs. T. C. Anderson et al., 9.20. 
83 
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PLEADINGS—Continued. 

11. The general denial and plea of Novation set up in Defendant’s 
Answer, are not inconsistent in this case, because it is the legal con- 
sequences of the facts alleged by Plaintiff, that Defendants deny ; 
and the special defense of Novation is only pleaded in the alterna- 
tive. ; 

In such a case, the Plaintiff is not relieved from the necessity of prov- 

a ing his allegations. 

m John B. Durham vs. Julia Williams, Tutrix, et al., 962. 
12. Plaintiff having made part of his Petition a Record which showsa 
judgment against him and in favor of Defendant, for a larger sum 
than Plaintiff's claim, the Exception of No cause of action was well 
taken and should be sustained, as Compensation takes place by the 
simple operation of the law. L. A, Levy vs. M. Roos, 1029. 
13. When Plaintiff’s Petition states that a certain document is thereto 
annexed and made part thereof, and in point of fact, the document 
has not been annexed to the Petition or filed, on Defendant’s ex- 
ception to the cause of action or sufficiency of the Petition, the 
document should not be considered as forming part of the latter. 
J. Lamorere, for use of, vs. 8. S. Cow, 1045. 
14. The principal and surety should be sued, when legally practicable, 
in the same action. 
James Stafford vs. W. P. Harper, Sheriff, et al., etc., 1076. 
°15. The individual creditor who has attached partnership assets, is not 
@ necessary party to asuit in which a liquidator is subsequently 
appointed. . 
City of New Orleans vs. J. R. A, Gauthreauz, etc., 1126, 
16. Plaintiff in injunction, claiming as his own, property under seizure, 
not having in his Petition alleged the source of his title, Defendant 
has the right to show, without having pleaded fraud and simulation, 

a that the title is fraudulent and simulated, 

Richard Devonshire vs. J. R. A. Gauthreaux, etc., Civil Sheriff, 
et al., 1132. 

17. Asuit brought against a sheriff in office and his predecessor, in 
solido, for the value of property alleged to have been seized by the 
former and lost whilst in charge of the latter, is an illegal joinder 
of parties. Either one or the other of the two cfficers is liable be- 
cause the property was lost whilst in his official possession ; both 
of them cannot be responsible for that same reason, 

New Orleans Ins, Ass’n. vs. Mrs. Mary E. Harper, Surviving 


Widow, etc., 1165. 
PLEDGE. 


1. The contract of pledge of movable property, other than promissory 
notes, bills of exchange, stocks or claims, in order to affect third 
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PLEDGE—Continued. 










































nt’s persons, must be by written act ; and the amount of the debt and 
con- the nature of the thing pledged, as required by Art. 3158, C. C., 
ny ; must be mentioned in the act. 
na- Verbal evidence is admissible to explain letters or ciphers in a writ- 
ten instrument, but not to prove a pledge, which must be in writing, 
rOv- John DeBlois, Syndic, vs. James J. Reiss, etc., 586. 
2. The pledgor himself may be in some cases the detainer ad hoc of the 
2, pledge for account of the pledgee, but when, having been Bo, he has 
wa sold the property pledged, it cannot be held that prescription of the 
‘um debt remains interrupted by the existence of the pledge. 
vell W. B. Conger, Executor, vs. City of New Orleans, 1250. 
7” POSSESSORY ACTION. 
yf 1. The seizure and advertising of property for sale, by the sheriff, is 
me such a disturbance as authorizes the possessory action by a third 
= person holding personally or by his tenants, although the sheriff 
a did not actually dispossess them. 
Reuben White vs. The Sheriff and others, 130. 
F 2. Possession nomine proprio is of the essence of the possessory action. 
. Mary A. Dooley and Husband vs. John Gibson et al., 192. 
ae 3. A market-house though not belonging to the owner of the soil upon 
; which it is built, is itself immovable property, and a suit by Injunc- 
: tion to prevent Defendant from disturbing Plaintiff in the enjoyment 
- of said market-house and its revenues, and from slandering his title 
tly thereto, is a possessory action. 
The only legal inquiry in the possessory action is: was the Plaintiff 
3 the actual possessor, as alleged, and did the Defendant disturb 
ie: him? And plaintiff needs only show possession for a year and a day. 
- Charles Lange vs. Mrs. A. B. Baranco, 697. 
; PRACTICE. 
ff, 1, Where there is no proof to show an agreement of counsel to try a 
rule on a certain day, and no proof of notice of trial on that day, a 
ing judgment making the rule absolute on that day is absolutely null 
he and void. Adolphe Verret vs. Robert Bonvillain, 29. 
er 2. Interrogatories on facts and articles in any case cannot be taker 
e- for confessed against a plaintiff who has actually answered, merely 
th 2 because his oath was not taken under a commission from the court 
5 before which the case is pending. 
g Interrogatories will be taken for confessed against the plaintiff who 
has not answered, without any formal motion to that effect. 
Where a defendant dies, after having filed an answer, and his admin- 
istratrix is made party to the suit, it is not necessary that an an- 






swer should be made by her, or default taken against her. 








PRACTICE—Continued. 
A valid judgment may be rendered against a partnership and its 


assets by citing the living partner, and the legal representatives of 
those who are dead. 


The administrator of a deceased defendant may be brought into a 
court of ordinary jurisdiction, and made party to a suit which was 
pending against the deceased at his death. 

McCloskey, Bigley & Co. vs. Wingfield & Bridges, 38. 


8. The surviving wife, who has ceased to administer the deceased 
husband’s succession as natural tutrix, who is not its administra- 
trix, and who has renounced the community between her and her 
deceased husband cannot stand in judgment as defendant in a suit 
against the succession. 


The release of sequestered property on bond, in a case in which the 
defendant is without capacity to stand in judgment, will not pre- 
vent the intervention of the legal representative of the owner of the 
property, the only person with whom the plaintiff could litigate his 
demand. 


A suit against the plaintiff in a sequestration suit who has obtained 
possession on a release-bond, on the ground that the property was 
improperly bonded, must be brought in the court in which the se- 


questration suit is pending. 
Bernard Lemann vs. Widow F. A. Trusxillo, 65. 


On the trial of a motion to dissolve an injunction on the face of the 
pleadings, every allegation of the petition of the plaintiff in injunc- 
tion is admitted to be true. 

S. E. Vance et al. vs. J. D. Cawthon, Sheriff, et al., 124. 


. The mention in the note of evidence that evidence was objected to, 
without statement of grounds, is not equivalent to the reservation 
of a bill of exception. 

Aug. Thielman vs. Guéblé & Nippert et al., 260. 


The Supreme Court will presume that the Court a gua properly 
exercised the discretion vested in it, in refusirg a continuance 
claimed on the ground that Defendant’s Counsel was unavoidably 
absent and engaged in the actual trial of a cause in another Court, 
if the Record does not contain the proof of the facts upon which the 
continuance was asked for. 

Mrs. Johanna Dillon vs. Luke Dillon, Her Husband, 643. 


. Phe order of court appointing a liquidator, is an interlocutory order, 
which may be rendered in vacation. 


City of New Orleans vs. J. R. A. Gauthreauz, etc., 1126. 
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PRESCRIPTION. 
1, Actions against sheriffs and their sureties are prescribed by the 
lapse of two years from the date at which the right of action accrued. 

Where the wrong complained of is malfeasance, an active violation of 
the official duty of the sheriff, as for a false return, a wrongful seiz- 
ure, etc., the right of action accrues, and the prescription begins to 
run from the date of the act: 

Where the wrong complained of is merely a passive violation by the 
sheriff of his official duty, such as the failure to pay over money 
collected by him, the right of action accrues, and the prescription 
begins to run only from the date of the demand made by the party 
entitled, or his agent or attorney. 

Succession of Hugh McCloskey, 146. 

. The assumption by the purchaser of property, of the notes given for 
the price of sale, does not make him a party to the notes. His as 
sumption is a personal obligation to pay the price of sale, and is sub- 
ject only to the prescription of ten years. 

Widow Scionneauz vs. Jos. Waguespack et al. etc., 283. 


. The prescription of five years bars nullities of form in the proceed- 
ings leading to the probate of a will. 

The filing by an executor of a statement of debts, is an acknowledg- 
ment which interrupts prescription, and suspends its course during 
administration. 

Heirs of William Porter vs. Margaret A. Hornsby, 337. 


. The action to annul a judgment is prescribed by one year from the 
date of the judgment. 
G. B. Shields et al. vs. P. W. Chase, Tax-Collector, et al., 409. 


. Nullities of form in the probate of a will are barred by the prescrip- 
tion of five years. 
-Anna 8. Miller vs. M. Georgia Miller et al., 437. 


6. Where it appears that the books, accounts, and assets of a corpora- 
- tion were entrusted by the directors to one who united in himself 
the offices of president and cashier, and who died without rendering 
an account of trust, a demand for such an account and for the de- 
livery of the property entrusted to him may be made on his heir who 
has accepted his succession purely and simply, and prescription can- 
not commence to run against a demand for the return of such prop- 
erty, until the heir has evinced by an external act, or a declaration 
inconsistent with, or adverse to his precarious tenure, an open intent 

to change the origin, cause, and character of his anterior possession. 
The entries on the books of a corporation made by a deceased presi- 
dent and cashier, or under his direction, constitute a standing ac- 
knowledgment of his liability as against himself and his legal repre- 
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PRESCRIPTION—Continued. 
sentatives, and form the basis of an account to be rendered by those 
representatives. 

asa hy Mutual Ins. Co. of Baton Rouge vs. William S. Pike, Jr, 
7. Because the right of a plaintiff to demand a statement of account 
from a defendant is not prescribed, it does not follow that the debt 

is not prescribed which is evidenced by the account. 

The debt, incurred by the president and cashier of a corporation on 
account of money of the corporation held by him, and notes and 
premiums due the corporation not collected by him, is prescribed 

‘ by ten years from the time he ceased to exercise any of the func- 
tions of his offices. The obligations of such an officer to return the 
books or any other specific property of the corporation shown to 
be in his possessicn is not prescribed in ten years. 

Southern Mutual Ins. Co. vs. W. S. Pike, 488. 

8. The action to annul a contract is prescribed by one year from the 

date of the contract. 
“Successions of W. B. Margaret Savory. On Oppositions, etc., 506. 

9. Prescription against the action of forced heirs for the reduction of 

excessive donations, only begins to run from the death of the donor. 
Mrs. Widow Simeon Perrault, Tutrix, vs. Octave Perrault et al., 
635. 

10. The obligation of the Treasurer of the School Board of Union 
Parish to account for funds received by him in that capacity, is one 
ex contractu and fiduciary in its character, and is only barred hid the 
prescription of ten years. 

Board of School Directors of Union Parish vs. J. E. Trimble, 
793. 

11. An administratrix cannot sue the succession she represents, and, 
therefore, prescription will not run against her on her claims against 
the succession, as long as she is administratrix. 

. Succession of S. M. Farmer. On Opposition, etc., 1037. 

12. Defendant, acting in good faith and under the belief that it was his 
property, sold certain machinery belonging to Plaintiffs. The action 

* to recover its value is not one ex deliclo, prescribed in one year, but 
arises from a quasi contract and is only prescribed in ten years. 

. Gaty, McCune & Co. vs. L. L. Babers, 1091. 
‘13. Though by Act No. 5 of 1870, writs of fieri facias and mandamus 
* gould not be issued against the City of New Orleans, yet a creditor 

was not prevented from bringing his suit against said city, and he 

‘ - gould, therefore, interrupt prescription by citation. 

The statement, made under Act No.7 of 1870, by the Administrator 

of Public Accounts to the City Council, of the debts of the City, 























PRESCRIPTION—Continued. 
cannot be held as an acknowledgment of those debts, which should 
interrupt prescription. 

When a coupon once attached to a bond has been severed from it, 
and both are negotiable, they represent separate and independent 
debts or securities, and the payment of the coupon is not an acknowl- 
edgment of the debt represented by the bond and will not inter- 
rupt prescription on the latter. 

W. B. Conger, Executor, vs. City of New Urleans, 1250. 


PRIVILEGES. 

1. When it becomes necessary in an insolvent succession for the mort- 
gage creditors to contribute to pay the privilege debts of the suc- 
cession, the burden of the contribution falls on the junior mort- 
gage, even in cases where the creditors have different mortgages on 
different properties. Succession of Frederick Hautau, 54. 

2. Where the recorded contract made by a planter with his factor 
fixes the am»unt of the advences and supplies for which the latter 
shall have a privilege on the growing crop, the factor will not have 
a privilege on the crop for advances over and above the fixed 
amount, to the prejudice of a second factor having a subsequently 
recorded privilege on the crop. 

Money of a planter in the hands of his factor will not be imputed 
to the payment of the privilege debt for advances subsequently 
made by the factor to enable the planter to make his growing crop, 
when the contract between them stipulates that the privilege debt 
should be paid out of the proceeds of the crop, and when there is a 
large balance due the factor for certain advances made by him and 
not covered by his privilege. The money of the planter will be 
imputed to the payment of that unsecured balance. 

Where a judgment is based on two debts due by the debtor, and the 
two debts are carefully and separately designated in the judgment, 
one as an ordinary, and the other as a privilege debt, the !aw will 
impute a payment on the judgment to the extinguishment first of 
the privilege debt. 

J. C. Thiac et al. vs. Aimee Jumonville, Wife, etc., 142. 


3. Where the same plantation was afterward sold, under execution, in 
block, for a round price, and the purchaser assumed, as part of the 
price of the adjudication, the same debt which had been assumed 
by the defendant in execution, the privilege created by this assump- 
tion attached to the entire plantation, which was preserved by the 
recording in the mortgage-office of the sheriff’s deed containing the 
assumption. 


Widow Scionneauzx vs. Jos. Waguespack et al. etc., 283. 
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PRIVILEGES—Continued. 

4. It does not follow, because a party has a right which would sup- 
port a demand to compel a corporation to apply the proceeds of 
certain taxes to his and similar claims, that he has technically a 
privilege on such funds. 

Southern Bank vs. La. National Bank and City of New Or- 
leans, 290. 

5. If a privilege exists it primes all mortgages, 

Adéle Pedesclaux, Wife, etc., vs. Margaret C. Legaré, 380. 

6. The furnisher of materials used in repairing a building has no 
privilege, if the evidence of his contract has not been recorded. The 
recording of notes, given in payment of the materials after they 
have been furnished, will not answer the purpose of the law. 

Nor is the furnisher entitled to his privilege, if he allows the building 
and the lot of ground to be sold without a separate appraisement. 

The Attorney of absent heirs is entitled to compensation with the 
privilege of a law charge, if his services have been beneficial to the 
succession. 

. Succession of W. R. Cox. On Oppositions to Account, 1035. 

. The subsequent setting up of a mill and machinery on the pur- 
chaser’s plantation, converts them into immovables by destination, 
but the conversion does not operate to the prejudice of the vendor’s 
privilege previously registered. 

And, wher the mill and machinery can be detached and removed from 
the plantation without injury to the soil or structures, the said 
vendor has the right to seize and sell them separately from the 
land, notwithstanding a subsequent special mortgage on the plan- 


tation. 
Jos. O. Carlin, Administrator, vs. M. T. Gordy, Sheriff, et al., 


1285. 
PROHIBITION—WRIT OF. 
1. The writ of Prohibition only issues against a court which acts with- 
out jurisdiction or authority. 
State ex rel. Weber et al. vs. E. K. Skinner, Judge, 1092. 
2. The writ of Prohibition is not a writ of right, and should only 
issue when the court to be prohibited, having no jurisdiction at all, 
ratione materie and ratione persone, clearly usurps jurisdictional 
power. 

* The writ should not issue to prohibit a District Court to punish for 
contempt a party defendant in an Injunction suit, on the ground 
that said court had no jurisdiction of the suit. 

The case being appealable, the Relators bave an adequate remedy by 
Appeal and are not entitled to the interposition of the prohibitive 
authority of the Supreme Court. 

State ex rel. Follett et al. vs. N. H. Rightor, Judge, etc., 1182. 
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PROVISIONAL SEIZURE. 

1. An action for damages resulting from a provisional seizure of furni- 
ture in a suit for rent, (in which it was decided that, the rent sued 
for had been paid), needs not contain the allegation of malice or 
want of probable cause. 

Such an action is not based upon the suit for rent but upon the wrong- 
ful use of the writ of provisional seizure. 

This writ having been set aside by a court of last resort it is prima 
facie established that said writ had been wrongfully issued and that 
damage was inflicted on the party whose property was seized. 

This party is entitled only to the actual damage suffered by him,directly 
from the seizure of his furniture. 

But for the want of care taken of the furniture whilst in charge of the 
constable, this officer is liable and not the plaintiff in provisional 
seizure. Mrs. M. R. Barrimore vs. James McFeely, 1179 


PUBLIC OFFICERS. 


1. Where a judicial office is legally abolished before the commission 
and qualification of one elected to perform its duties, such person, 
never having been commissioned and qualified, cannot recover the 
salary of the office of which he was never an incumbent. 

David S. Bryon vs. Allen Jumel, Auditor, 442. 
A public officer, to whom the law prescribes a specific mode of pay- 


ment of the official monies in his hands, is not allowed to account 
for the same by any other disposition and in any other mode of 
payment than as specifically provided for by law. 
Charles N. Ealer, President, et al. vs. Abraham Millspaugh, et al., 
901. 

. The acts of a judge ad-hoc, appointed under the law which provides 
for such appointments, are valid and binding, like those of other de 
facto officers ; and the qualifications of such a judge ad hoc cannot 
be enquired into collaterally. 

A, D, Guilbeau vs. Julie Cormier, Administratria, 930. 

. Appointments of public officers by the Governor, which are by law 
subject to the advice and assent of the Senate, are inoperative, if 
made after adjournment of the Legislature, unless to fill up such 
vacancies as are caused by death, resignation, or removal. 

State ex rel. Attorney General vs. E. P. Rareshide et al., 934. 

. Plaintiff, as the de jure Recorder of the Sixth District of the City of 
New Orleans during part of the years of 1872 and 1873, has no action 
against said City for the emoluments of the office paid to the de facto 
officer. His recourse is against the latter, to recover the salary paid 
to him. John T. Michel, etc. vs. City of New Orleans, etc., 1094. 

. Warrants for the salaries of constitutional officers, when the amount 
of such salaries is fixed by the Constitution, are entitled to be paid 














































INDEX. 








PUBLIC OFFICERS—Continued. 
out of the general fund of the State by preference and priority over 
all other warrants drawn against such fund. 

These constitutionally preferred creditors stand and must be main- 
tained on a basis of perfect equality. 

But, under the provisions of the Ordinance of the late Convention, de- 
claring that “ all moneys received in the treasury for all taxes and 
licenses due the State prior to the lst of January, 1879, etc.,” the 
Mandamus must be disallowed and Relator’s Petition dismissed. 

State ex rel. T. W. Collens vs. E. A. Burke, Treasurer, et al., 1213. 


RECONVENTION. 
1. When the plaintiff resides out of the State, the defendant may re- 
convene for any cause, whether it be connected with, or identical 
to, the original demand or not. 
State National Bank of N. O., La., vs. Marie P. Evans and her 
husband, 464. 


2. The Plaintiff's claim being for less, and the Defendant’s claim in 
reconvention for more, than $1000, the Court will not pass upon the 
former, but will upon the latter. 

Although Plaintiff filed no answer to Defendant’s reconventional de- 
mand, he has the right to offer evidence to disprove it. 
J. Lamorere vs. E. Avery, 1008. 





REGISTRY. 

1. In April, 1869, there was no law of this State which declared the 
vendor’s lien on real estate forfeited and lost if not recorded on the 
day of the contract. 

Adéle Pedesclaux, Wife of P. Landry, vs. Margaret C. Legaré, 
380. 

2. An unrecorded act of sale of larcds cannot affect third persons. 

B. Derbes et al. vs. D. Romero et al., 9.27. 


3 A sold an immovable to B in 1845, and sold the same property 
again to C in 1850. The sale to B was not recorded: that to C was 
recorded in 1850. But B sold to Din 1848, and that sale was re- 
corded in 1848. Hetp that D’s title must prevail against that of C 

Per Curiam. This has become a rule of property in this State, which 
which should not be disturbed. 
J. M. Hollingsworth, Executor, vs. James Wilson et al., 1012. 


4. The recording at the mortgage office of the Parish in which the 
purchaser resides, of a promissory note given by him for the price 
of a “sugar mill and machinery,” and so expressing it on its face, 
is sufficient to preserve the vendor’s privilege against third persons. 

Joseph O. Carlin, Admr., vs. M. T. Gordy, Sheriff, et al. 1285. 


INDEX. 





REMOVAL TO U. 8. CIRCUIT COURT. 

1. Application to remove a cause to the Circuit Court of the United 
States comes too late after judgment, hence an application to re- 
move a petition for seizure and sale after the rendition of tne decree 
for the issuance of executory process should be refused. 


T. O. Meaux vs. W. B. Pitiman, 405. 
RES JUDICATA. 


1. A judgment which is itself the object of attack in an action for its 
nullity, can not be pleaded as res adjudicata in bar of the action, if 
it is brought within a year from the rendition of the judgment. 

Mrs. Jennie Bronson Holbrook vs. A. M. Holbrook, 13. 
In a suit for damages the judgment of the Supreme Court remand- 
ing the case to ascertain the quantum of damages is not res adju- 
dicata as to the question whether the plaintiff had made the aver- 
ments necessary to enable him to maintain the action, more es- 
pecially when in the judgment of the Supreme Court the absence of 
the necessary averments was broadly intimated. 
0. G. Burbank, Tutriz, vs. William Harris, 395. 

3. A judgment of the Supreme Court of the United States, rendered 
on appeal from the Court of Claims, constitutes res judicata in the 

_ courts of Louisiana, in a suit between the same parties, who were 
claimants against the United States, when said suit presents the 
same issues that were raised by the parties inter sese in the Federal 
Court. 

Adolphe Bouchard vs. E. T. Parker, Public Administrator, 535. 
Judgment on the Exception of No cause of action, when it main- 
‘tains the Exception, constitutes Res judicata as effectually as if 
rendered on the merits of the case. 
W. J. Q. Baker vs. Henry Frellsen, etc., 822. 

. Ajudgment dismissing Plaintiff’s demand, without any qualifica- 
tion of language or reservation such as the ordinary phrase “as in 
case of nonsuit,” when such a judgment has been rendered after 
trial on the issues made in the case, will be considered final and de- 
finitive and form the basis of the Exception of Res judicata in a sec- 
ond suit between the same parties on the same subject matter. 

Jean Granger vs. Nancy Singleton, 898. 

. The judgment homologating a final Account of Executors and dis- 
charging them, is only res judicata as to the matters embraced in 
the Account. It is no bar to the claims of creditors or heirs which 
did not, in any manner, form the subject of it. 

John B. Durham vs. Julia Williams, Tutriz, et al., 968, 

. The plea of Res judicata cannot be opposed to an action of which 
the very object is the interpretation and regulation of the judgment 
pleaded in bar. 

Henrietta Davidson et al. vs. City of New Orleans, 1245. 














RESOLUTORY CONDITION. 
1. Non-payment of the price constitutes a resolutory condition in the 
contract of sale ; and its effect is in no manner affected by the fact 
that the vendor has failed to preserve his privilege, or mortgage, by 
registry. John A. Stevenson vs. E. J. Brown et al., 461. 


RESPITE. 
1. The theory of the application for a Respite is, that the applicant is 
the plaintiff and the creditcrs the defendants. There is issue joined 
between them by the filing of oppositions to the application ; and 
the oppositions should be tried whenever legally fixed for trial, with- 
out citation to either the applicant debtor or the assenting creditors, 
to answer the oppositions. 
Thomas C. Anderson vs. His Creditors; 892, 








RETROCESSION. 


1. The retrocession of property does not obliterate the ownership of 
the purchaser, which existed during the interval between the sale 
and retrocession ; nor affect privileges acquired on the property, 
under said ownership. 


W. G. Wilmot & Co. vs. Steamer Ouachita Belle, 607. 
REVIVAL OF JUDGMENTS. 


1. The suit to revive a judgment is properly broughtin the court which 
is the forced heir and legal successor of the court which rendered 
the judgment. 

Marcelite Martinez, Widow Louis Berlier, vs. Succession of A. 
Vives, 305. 

2. In an action to revive a judgment, the Defendant has the right to 
show that the judgment is absolutely null for want of citation. 

C. E. R. King et al. vs. John Pickett et al., 1006. 


REVOCATORY ACTION. 


1, A creditor of the defendant in a certain suit who appeals from the 
judgment rendered in the suit, and ask that it be set aside on the 
ground of irregularities, institutes what is in effect a revocatory 
action, and he cannot maintain such an action when he fails to allege 
that such jugdment was in fraud of his rights, or that it gave the 
judgment creditor an unlawful preference, or that the defendant had 
not sufficient property to satisfy his own claim and the judgment 
also. Succession of Bridget Coyle, 79. 

2, A real contract cannot be attacked collaterally. It can only be as- 
sailed by a direct action to annul. 
Successions af W. B. and Margaret Savory. On Oppositions, etc., 

506. 
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SALE. 


1, Where a party buys certain merchandise through the agency of a 


broker, who falsely represents the price to be less than the vendor 
agreed to sell for, and before the delivery of the whole of the mer- 
chandise, a notice of the real price is brought home to the buyer, he 
will be held to have ratified the contract made by the broker if he 
reccived the balance of the merchandise without repudiating the 
contract. 
In a contract of sale the vendee cannot profit by a negligence of the 
vendor when he himself is guilty of an equal negligence. 
A seller who gives a clear statement of the terms of the sale to the 
broker of the buyer, is not responsible for the latter’s ignorance of 
those terms, arising out of the fault of the broker in not promptly 
delivering the statement to the buyer. 
Woods, Slayback & Co. vs. John Rocchi, 210. 
. Until notice of the transfer of a claim has been given to the debtor, 
such claim, though transferred, is liable to attachment by the credi- 
tors of the transferrer.. 
E. F. Golsan & Co. vs. J. R. Powell, 521. 
. A-contract, by which a plantation is sold for the sum of $2000, 
which the vendee agrees to advance in yearly instalments to the 
vendor, for the cultivation of the property sold, with a stipulation 
by which the vendee promises to reconvey the plantation to the ven- 
dor, on re-imbursement of the money advanced and interest—such 
a contract is not one of hypothecary or pignorative security ; but it 
is a regular sale with the right of redemption, the title of which is 
only defeasible by the exercise of the said right of redemption. 
M. Levy vs. V. A. Ward, Administratriz, 784. 
Although the contracting parties have called a sale an agreement by 
which a planter pretends to sell his growing crop to his creditor for 
a certain sum of money, which, together with whatever may be real- 
ized from the crop, shall be placed to the credit of the planter’s ac- 
count with the creditor,—yet such a contract is not one of sale but 
of security. The ownership of the crop is not transferred by it, and 
the relation of the parties is not that of vendor and buyer, but re- 
mains that of debtor and creditor. 
S. Herold vs. J. J. Stockwell, 949. 


SEIZURE. 





1. The rents of seized property belong to the seizing creditor from the 
moment of seizure, and he has an action against the tenant to 
recover them, which is not suspended during the delay resulting 
from either the usual proceedings to effect the sale, or a contest 
over the proceeds after the sale is made. 

J. Lamorere for use of, vs. 8. S. Cox, 1045. 


















SEIZURE—Continued. 
2. When the mortgage creditor converts his proceedings via executiva 
into a suit via ordinaria, the seizure terminates ipso facto. 
Jos. O. Curlin, Administrator, vs. M. T. Gordy, Sheriff, et al., 
1285. 


SEQUESTRATION. 

1, A sequestration suit is not a proceeding purely in rem, and hence, 
if the defendant in the suit is without capacity to stand in judg- 
ment, no valid decree can be rendered disposing of the property 
sequestered. 

A writ of sequestration under which property is seized, which is in- 
valid because of the omission of the judge to fix the amount of 
the bond in his order, granting the writ, cannot be validated by a 
subsequent order fixing the amount. A new writ must issue, under 
the supplemental order fixing the amount of the bond. Such sup- 
plemental order can be made by none but the judge. 

Bernard Lemann vs. Widow F. A. Truxillo, 65. 


SHERIFFS. 

1. A sheriff has a cause of action in damages or otherwise to protect 
his possession and to shield himself from liability ; but this right of 
action is limited by the degree of responsibility which,may result 
should the property seized be illegally withdrawn. 


T. W. Robbins, Sheriff, vs. B. M. G. Brown, 430. 

2. When a sheriff is called on by rule to pay over the proceeds of a 
sale under a writ of fi. fa. to the plaintiff in the writ, and prior attach- 
ing creditors are made parties to the rule, he cannot set up superior 
privileges in favor of such attaching creditors, who do not make 
such claim for themselves. 

W. F. Chase et al. vs. J. A. Bell, Sheriff, et al, 460. 

. Alate sheriff, still acting until his successor is qualified, has not, in 
that capacity, such a legal pecuniary interest in the suit of contes- 
tants for the office, as to entitle him to the right of Appeal from the 
judgment therein rendered. 

W. A, Guilbeau vs. Emile Détiége, 909. 


SIMULATION. 

1. Where a nominal contract of sale is attacked as simulated, the nomi- 
nal vendee, who sets up in his answer that the purchase was made 
for a “ good and sufficient consideration,” has a right to show the 
real nature of the contract. And if he proves that the pretended 
sale covered an actual contract to secure the payment of a just debt, 
the actual contract will be enforced. 

The action to annul a sale on the ground of simulation is not pre- 
scribed in one year. 








SIMULATION—Continued. 

A creditor of a vendor may sue to annul a simulated sale although it 
was made before the origin of hisclaim. The fact that a pretended 
sale may be good as a contract of security does not prevent it from 
being simulated, as a sale. ' 

Wang & Cottam vs. Martin Finnerty et al., 94. 


2. Where the mortgagor holds by a title apparently legal and valid, 
which is properly inscribed in the public records, the mortgagee in 
good faith is not affected by fraud, or simulation, or want of con- 
sideration between the mortgagor and his vendor. 

The good faith which the law requires and protects is that which 
exists at the time of contracting ; and the rights of the mortgagee 
in good faith are not impaired by subsequent notice or knowledge 
of defects in the title of the mortgagor. 

Frederick Davis, Administrator, et al., vs. Greve & Wilderman, 
et al., 420. 

3. Although simulation is difficult of conclusive or affirmative proof, 
yet it surely requires, in order to shift the burden of proof upon 
the defendant, that the circumstances relied upon, to establish the 
fraud, should be so strong as to create highly reasonable doubts or 
suspicions as to the good faith and honesty of the transaction, 
which is sought to be set aside. 

Summers & Brannin vs. Jas. 8. Clarke, 670. 


4. The purchaser who leaves the property purchased in the hands of 
the vendor, must, when the same is seized by the creditors of the 
latter, show by clear proof that tlie sale is real, in order to destroy 
the presumption of simulation. 

Richard Devonshire vs. J. R. A. Gauthreaux, Civil Sheriff, etc., 
1132. 


SLANDER OF TITLE. 

1. In an action for slander of title, the Defendant, by setting up title 
in himself to the property, stands in the position of a plaintiff in a 
petitory action and must make out his case. 

Marie Clarkston vs. Vincent & Co., 613. 


2. The evidence showing in this case that Defendant was not actuated 
by malice in slandering Plaintiff’s title, held that the payment of 
the costs of court, which are considerable, will be a sufficient penalty, 
without the infliction of damages. 

Charles Lange vs. Mrs. A. B. Baranco, 697. 


SUCCESSIONS. 
1, The failure of a widow and tutrix of her children to comply with an 
order of court (made at the instance of a creditor of her deceased 
husband’s succession) calling on her to decide within ten days 



















































SUCCESSIONS—Continued. 
whether she will qualify as administratrix of the succession, does 
not forfeit her right to claim its administration ; and in such a case, 
when the widow is present in the State, the public administrator 
has no right to the administration of the succession. 

Succession-of Michael Dietrich, 127. 


2. A succession should not be condemned in damages for an abuse by 
the administrator of the process of injunction; and the admin- 
istrator, personally liable for his wrongful act, cannot be condemned 
personally in a proceeding in which he is a party only in his repre- 
sentative capacity. . 

Jules Lamorere vs. Succession of W. R. Cox, 246. 


8. An executor may cause to be made, or may himself make, the sale 
of- property he administers. 

Where succession property at first offering fails to bring the required 
price, no additional order of court is required to authorize the 
administrator to re-advertise and sell on twelve months time. 

Fanny Campbell vs. Christian D. Owens et. al., 265. 


| 4. Where the immovable property of a succession has been sold under 
an order of court, to pay the debts of the succession, the heirs who 
are the grandchildren of the decedent, and who do not allege that 
the property was sold for less than its value, and do not show that 
they have been injured by the sale, can not have the sale annulled 
and the property returned to their grandfather’s succession on the 
ground that it was sold during their minority without the advice of 
a family meeting. Succession of D. J. Fluker, 292. 


5. If in a testate succession there be neither debts nor legacies to pay 
nothing to execute, the appointment of the administrator is inoper- . 
ative. 

The mandate of an executor, and the powers which it gives are to be 
strictly construed. 





a 


Succession of Jennie A. Walker, 321. 


es. 6. The claim of the heirs of the wife for restitution of her dowry is a 
debt of the succession of the husband ; and it must be placed, as 

such, on the account of the administrators of his succession. 
Payments made to the widow by the administrators of the succes- 
2 sion of the husband, withvut imputation mist be applied to the 
debt due her for restitution of her dowry, and not to her share of 

the proceeds of community property in their hands. . 
Where the husband, out of the means of the community, gave to 
+ each of his children a sum of money, and the wife, at the same 
time, gave to each of her children, by a former marriage, an equal 
sum which she received from her husband for that purpose, neither 








SUCCESSIONS—Continued. 
the wife nor her succession is liable to the succession of the hus- 
band for the sum so given to her children. 
Succession of Dominique Coco. On Oppositions, etc., 325. 

. Where the testatrix leaving major and minor heirs, and who at the 
time of her death resided,in Mississippi, owned property in Louisiana 
and the executor appointed in her will refuses to act, and a contest 
arises for the administration of the property situated in this State 
between an administrator appointed by the court of Louisiana with 
the approval of the testator’s husband and son, and one appointed 
by the court of Mississippi, the administration will be given to the 
one appointed by the court of this State. 

In the Matter of the Estate of Frances Parke Lewis, 385. 


. Where, on an application for the appointment of an administrator, 
the question was whether a person who had disappeared from his 
home was dead or was merely an absentee, the parish judge, after 
hearing the proof, solemnly decided that he was dead, and appointed 
an administrator of his succession, such judgment cannot be ques- 
tioned collaterally ; and until it has been set aside other tribunals 
must assume that the person is dead. 

Frederick Davis, Administrator, et al. vs. Greve & Wilderman, 
et al., 420. 

. The creditor of a succession has no interest to cluim the setting 
aside of probate proceedings under a second will, by which the 
universal legatee qualified as executrix, when it appears that an- 
other, and regularly probated will, had already transmitted the 
succession to the universal legatee. 

State National Bank of N. O., La., vs. Marie P. Evans and Her 
Husband, etc., 464. 


. A receipt for paymentin full of his rights in his father’s succession, 
given by an heir to the administrator, cannot be contested by a party 
who subsequently becomes a creditor of the heir. All that such 
creditor can do, is to require proof of the date and genuineness of 
the receipt. 

Olympe Boisse & Husband, vs. Hannah P. Dickson, Adm’x. et al, 
1150. 

. The testator cannot impose charges or conditions on the legitimate 
portion of the forced heir, and, therefore, cannot order that that 
portion shall, together with the rest of his estate, remain undivided 
in the hands of his executors, during a certain number of years. 

Succession of Jno. A. Turnell. On Petition, etc., 1218. 


. Defendant, having a judgment against Plaintiff, as heir of her father, 
for a certain sum of money, to the extent of her interest in his succes- 
89 











SUCCESSIONS—Continued. 
sion, cannot execute that judgment until Plaintiff’s interest in her 
father’s succession has been liquidated and ascertained. 

Property of a succession cannot be seized by a writ of fieri facias. 

Margaret E. Morgan, Wife, vs. Dominique Lalanne, 1300. 


SUPREME COURT. 

1. By arule of court a second rehéaring is not permissible ; but when 

a case is before the court on rehearing, and when the court of its 

own motion dismisses it for want of jurisdiction, it‘will, on having 

it brought to its attention that its action resulted from a manifest 

error of fact, set aside the order of dismissal, and proceed to deter- 
mine the case on its merits. 

Flash, Lewis & Co. vs. L. Schwabacker & Co., etc., 356. 

2. Articles 90 of the Constitution of 1879 gives to the Supreme Court 
the control and general supervision of all inferior courts. This con- 
stitutional provision is addressed to its sound discretion. The 
authority thus granted should be most carefully exercised, and only 
in cases where there is a flagrant usurpation of power, or where 
serious injury may accrue to parties to whom no other remedies are 
afforded, or where the intermediate courts are without power to 
grant relief. The case at bar is one in which this discretionary 
authority should be properly exercised. 

State ex re!. Sinnott vs. I. W. Falls, Justice of the Peace, etc., 553. 

8. The Supreme Court will exercise its original power over all inferior 
Courts, as granted by Article 90 of the Constitution of 1879, to order 
the Courts of Appeal to try such cases. 

State ex rel. Cobb & Gunby vs. Judges of the Circuit Court of 
Appeal for the Second Circuit, 774. 

4, It is only after a party has been condemned to some penalty under 

a municipal police or sanitary ordinance, or has been relieved there- 

_ from by the lower Court, that the question of constitutionality of the 

ordinance can be agitated on appeal, by either the municipal coun- 
cil or the townsman,-and be passed upon by the Supreme Court. 

Wheaton J. Bateman vs. Mayor and Council of Morgan City, 891. 

5. The Supreme Court has no original jurisdiction of the question of 
eligibility of the judicial officers of the State, under Article 171 of 
the Constitution of 1879. That jurisdiction as granted in Article 
200, only applies to the removal of such officers and for such causes 
as are defined in Article 196 of the same Constitution. 

Staté ex rel. Attorney General et al. vs. John A. Cheevers, 941. 


6 When the Supreme Court has decided some of the issues of a case, 
and remanded it for further evidence upon other points ; and when 
the case comes up again in the Supreme Court, on appeal from the 
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SUPREME COURT--Continued. 
judgment of the lower Court in the second trial, the questions 
originally decided will not be re-opened and the Supréme Court 
will only review the issues upon which the case was remanded. 

Olympeé Boisse and Husband vs. Hannah P. Dickson, Adminis- 
tratriz, et al., 1150. 
. The Supreme Court cannot, under the Constitution, entertain juris- 
diction of an original action of nullity of one of its judgments. 
Ada A. Walker vs. L. T. Barrelli, 1159. 


8. The power of the Supreme Court to issue writs of Habeas Corpus is 
confined to cases within its appellate jurisdiction. 

Its authority, in this respect, is not extended by the terms of Article 
90 of the Constitution beyond the special restriction contained in 
Article 89. 

State ex rel. DeBuys vs. Civil Sheriff of the Parish of Orleans, 1225. 


SURETYSHIP. 

1. The surety of the plaintiff in injunction, in a case where no money 
judgment is enjoined, may become the surety on the appeal-bond of 
the defendant in injunction, who appeals from the decree perpetuat- 
ing the injunction. Adolphe Verret vs. Robert Bonvillain, 29. 

. Where a rule on the surety on a release-bond is made returnable in 
less than ten days, he cannot complain that he was not allowed ten 
days to answer in, when it appears that he voluntarily appeared and 
filed an answer two days before the return-day of the rule. 

The surety on a release-bond can set up no ground of defense to the 
judgment rendered against his principal, which the principal could 
not set up. If the judgment is good against the principal, it is also 
good against the surety. 

The plea that a judgment against the principal is null because it was 
rendered on evidence that was inadmissible, cannot be raised by the 
surety. 

In order to justify recourse on the surety it is sufficient if the sheriff's 
return show that he could not after diligent search and inquiry find 
the principal, or any property of his ; and that the plaintiff's counsel 
was called on, and could give no information on either subject. 

Where one of the principals on a bond is dead, the plaintiff is dispensed 
from pursuing his succession, before moving against the surety. 

The binding effect of a second release-bond on the surety thereon is 
not impaired by the fact that the first release-bond had another 
surety, and had been canceled on account of the insufficiency of that 
surety. 

What is omitted in the conditions of a release-bond will be supplied 
by the court, and what is added to them will be ignored. 
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SURETYSHIP—Continued. 

It is the duty of the court to fix the amount of a release-bond with 
reference to the value of the property released. 

McCloskey, Bigley & Co. vs. Wingfield & Bridges, etc., 38. 

3. In estimating the sufficiency of surieties to bonds, it is not necessary 
to take into account the contingent obligations of the party whose 
sufficiency is disputed, when it appears that he is insufficient without 
calculating such obligations. 

J. B. Durham & Co. vs. Lisso & Scheen, 415. 

4. Under the Civil Code suretyship is an accessory contract, and pre- 
supposes the existence of a principal obligation. 

One may become surety of a debt without consent of a debtor, but 
not without that of the creditor. \ 

Hence when one is a principal obligor, he cannot, without consent of 
the creditor, transform that principal obligation into the accessory 
one of suretyship. 

It is not sureties alone, who under our law enjoy the right of legal 
subrogation. | 

The right of discussion is a better test of the existence of the relation 
of suretyship than is that of legal subrogation. 

Solidarity may be perfect or imperfect. In the former the co-obligors 
are mandataries of each other ; in the latter they are not. 

When two rersons are bound by the same contract to a third for the 
same debt, and when one of these obligors has, upon payment of 
the debt, the right of subrogation thereto, and of recourse for the 
amount paid upon his co-obligor, any contract, between the creditor 
and the ultimate debtor whereby delay is granted or securities 
are surrendered or diminished, will discharge the obligor entitled 
to such recourse and obligation, unless his consent be obtained. If 
they are bound by separate contracts, the creditor must have 
accepted both obligations, and be privy to and have knowledge of 
the contract out of which grows this right of recourse of the one 
debtor upon the other. 

Gay & Co. vs. Mrs. Blanchard, Wife of Lucius Suthon, 497. 

. Under articles 3069 and 3070 of the Civil Code, the surety on the 
bond of an Executor has the right to be released from further liabil- 
ity, if the Executor has failed to deposit all the moneys of the estate 
in bank, or has paid out its moneys without order of court. 

Succession of J. F. Boutté, J. P. Guinault vs. LeBlanc & Boutté, 
Executors, 556. 

. The surety on an Injunction bond is discharged by an agreement 
entered into, without his consent, by the Plaintiff and Defendant, to 
have the case tried at chambers and decided after Court term. 

W. J. Q. Baker vs. Henry Frelisen, etc., 822. 
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SUETYSHIP—Continued. 

7. Before the surety on the bond of the Administrator of a Succession 
can be made liable or sued, a breach in the condition of such a bond | 
should have been judicially declared in a proper proceeding, con- 
ducted contradictorily with the principal, and the latter’s we 
established by a judgment of a competent Court. 

And in case of the death of the principal on the bond, and his succes- 
sion is insolvent, it is necessary that the insolvency should be estab- 
lished by the proper judicial proceedings. 

Thomas J. Pickett et al. vs. Mattie G. Gilmer et al., 991. 

8. Mere inaction on the part of the creditor does not discharge the 
surety. 

John N. Pharr vs. McHugh & Vinson, 1280. 
TAXATION. 


1. Banks organized and doing business under the free banking law 
enacted in the year 1853 are not subject to taxation in the form of a 
license. The exemption from license tax of those banks, as a class, 
is not a violation of the constitutional requirement concerning 
equality and uniformity. 

City of New Orleans vs. People’s Bank of New Orleans, 82. 


The charter of the New Orleans Canal and Banking Company, 
granted in the year 1831, which exempted its stock from taxation, 
did not exempt it from the payment of a license tax. 

No legislative act or charter can exempt any particular bank or 
company from license taxation, under the constitution of 1868, 
If any exemption be claimed, it must be of a class, not of any in- 
dividual of a class. 

City of New Orleans vs. N. O. Canal & Banking Co., 104. 


. Astatute taxing bank stock in the hands of the shareholders, and 
exempting the stock from taxation in the hands of the bank, does 
not impose double taxation on the same thing. 

There is no provision of the constitution which requires taxes to be 
levied on a roll made in the preceding year. 

City of New Orleans vs. Canal & Banking Co., 157. 


. The exemption of the capital of the Citizens’ Bank by section four 
of the act of the Legislature of 1836, amending its charter, being 
based on a valuable consideration, was therefore a legal and bind- 
ing contract, and thereafter exempted from all State, parish, and 
municipal taxation the capital of the bank, and all that portion of 
its profits which were capitalized. 

The Legislature may impose a tax on any property unless restrained 
by some prohibitory clause in the constitution, or by some contract. 

Under the peculiar nature of the charter of the Citizens’ Bank it can- 
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TAXATION—Continued. 
not be forced to pay the taxes assessed to its shareholders on the 
stock of the bank held by them. 

Citizens’ Bank vs. Bouny, Tax Collector, 239. 
. The failure to annex to a delinquent roll the affidavit required by 
law does not vitiate the registry resulting from the recording of the 


roll. 
Successions of William E. Edwards and Lavinia Wilson, 457. 


. The “ New-Orleans Savings Institution ” was at least a bank of de- 
posit, and, as such, liable to the payment of the annual license-tax 
imposed by the City of New Orleans, under its ordinances, on 
“banks, banking houses, banking companies, or banking agencies.” 

But the privilege claimed by the city on its personal property, not 
having been registered, cannot be recognized. 

City of New Orleans vs. N. O. Savings Institution, 527. 
7. The town of New Iberia cannot impose a license-tax on draymen, 
because the power to do so was not granted to it by the Legislature. 
Board of Trustees of New Iberia vs. E. D. Migues, 923. 
8. An ice-cream confectioner is not a manufacturer in the sense of the 
law which exempts the latter from taxation. 
City of New Orleans vs. Auguste Mannessier, 1075. 
9. The law which exempts Defendant’s capital from taxation, is uncon- 
stitutional. 
State of Louisiana vs. La. Savings Bunk and Safe Deposit Co., 
1136. 


TAX SALES. 

1. Land cannot be validly sold for taxes without a legal assessment : 
and an assessment is not legal which does not contain a description 
by which the parts of the government subdivisions belonging to the 
delinquent can be ascertained and separated from the parts of the 
same subdivisions belonging to other persons. _ 

Where land is assessed as the property of an ewner unknown, the 
appointment of a curator ad hoc, and the service of notice on him 
ten days before the seizure, are indispensable prerequisites to a 
sale for taxes. 

Where the seizure was made on the 12th June, by recording in the 
book of mortgages, the advertisement on the fourteenth was pre- 
mature ; and the sale on the 25th June was also premature and 
void. 

The publication of notice of a tax-sale by two insertions in a weekly 
paper is not a compliance with the law which required notice by 
publication three times in ten days, or by posting for ten days. 

An illegal or insufficient assessment, and the want of personal notice 
to the owner, or his agent, or curator ad hoc, ten days before the 














TAX SALES—Continued. 





Although the proceeding by which the purchaser at a tax-sale, is to 


seizure, are radical defects, which are not cured by the prescription 
of three years, nor by that of five years. 


The effect of that clause of article 118 of the constitution of 1868, 


which made the deeds of tax collectors prima facie evidence of 
valid sales, was to impose on the person attacking such sales the 
burden of proving that they had not been made in accordance with 
the requirements of the law. 


A sale for taxes in 1875, before the expiraticn of the delay granted to 


all taxpayers by the act of 1875, p. 106, was a tresspass anda 


nullity. 
L. K. Person vs. B. F. O'Neal and Others, 228. 


2. Acts No, 47 of the Legislature of 1873 and No. 105 of 1874, provid- 


ing for the sale of the property of delinquent taxpayers by State 
tax collectors, commented upon and construed. 


Tax Collector’s sales are only prima facie valid, i. e. the burden of 


proof is shifted upon the defendant, who has the right to show that 
the formalities of the law have not been fulfilled, under the Statute, 
and that the sale is invalid. 


be ordered to be put in possession, should be summary, still the 
Statute does not provide that the purchaser may proceed by Rule, 
and, therefore, he must bring suit against the defendant by Peti- 


tion and Citation. 
Louis Fischel vs. Dr. Armand Mercier, 704. 


. A tax-sale of property assessed in the name of another person than 


the true owner, preceded by notices given to the party assessed and 
not to the true owner, is absolutely null and void. 


Prescription of two and three years, under the statutes, in such 


cases, does not bar the claim of the owner for the recovery of the 


property. . 
Letitia Lague, Widow, vs. Vincent Boagni et al., 912. 


4. The tax-sale of the separate property of the wife, erroneously 


assessed in the name of the husband, is null and void, and she may 
recover it without tendering to the purchaser the amount of the 
taxes, costs and damages ; but he is entitled to recover from her 
the amount paid by him on account of taxes due on the property, 
and by which payment she has been benefited. 

Mrs. Edmond Guidry vs. James E. Broussard, 924. 


. The proceedings by which the purchaser at a tax-sale sues to be 


put in possession, although summary, should be by whersaned and 
Citation, and not by rule to show cause. 
L. L. Mayenno vs. Mrs. J. H. Millaudon, Wife, etc., 1123. 
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TAX SALES—Continued. 

6. The rule that, when a party seeks to annul a tax-sale, he must, as 
a condition precedent, tender to the purchaser the amount paid by 
him to the tax collector, does not apply when the precise amount to 
be reimbursed, is not shown and forms part of a larger amount of 
taxes due confusedly on the property sold and other property of the 
former owner. 

Thomas P. Miller vs. Odile Montagne and Husband, 1290. 


TENANCY AT WILL. 
1. Permission given verbally to occupy immovable property during 
the lifetime of the donee without any rent or charge, does not con- 
fer any right of usufruct, use or habitation, but simply constitutes a 
tenancy at will, revocable at the pleasure of the owner. 
Elizabeth F. Bailey, Tutrix, et al., vs. David Ward, 839. 


USUFRUCT. 

1, A creditor cannot complain that her debtor has renounced the 
usufruct of his children’s property, because such a usufruct cannot 
be made liable to the payment of debts. 

Succession of Bridget Coyle, 79. 


2. The surviving widow in community, holding the share of her 
deceased consort in usufruct, under sect. 629, Rev. Sta., cannot be 
compelled to give security as usufructuary. 

Estate of John Speyrer ex rel. A. Ortego, etc., vs. Clara Thantan, 
Administratriz, 1267. 
WILLS. 

1. An inquiry made by a notary to a testatrix, while inscribing the 
latter’s nuncupative will, asking if her property was worth a cer- 
tain sum, was in no way calculated to change or modify her inten- 
tions, and hence is not a sufficient ground to annul the testament. 

The mere fact that a nuncupative will contains words which were not 
used by the testatrix in dictating the will, will not affect the validity 
of the testament, when it is shown that she lucidly expressed her 
intentions, and that the notary faithfully recorded those intentions 
in the will. 


The pause made by a testatrix after dictating each clause of her will, 
in order to allow the notary time to write down her words, and her 
conversing with others during those pauses, do not constitute such 
an interruption as will affect the validity of the will. 

Martha A. Starrs vs. W. R. Mason, Executor, 8. 


When the notary who redu:ed to writing, and the three witnesses 
who subscribed to what purports to be the nuncupative will by 
public act of a decedent, unite in testifying in the most formal man- 








WILLS—Continued. 
ner that the writing was dictated to the notary by the decedent in 
the presence of the subscribing witnesses; and there is nothing 
to show that the notary or the witnesses had any interest in the 
dispositions made by the decedent, or that they are unworthy of 

belief, the effort to show that the decedent did not dictate the will 
(which was written in English) because she did not sufficiently un- 
derstand or speak English to be able to do it, will not be successful 
when the evidence as to her sufficient understanding of English is 
conflicting. 








-It is no cause of nullity of a will that the testator, not accustomed to 
use the technical language of testamentary dispositions, has availed 
himself of the advice and assistance of counsel in selecting the 
words and shaping the phraseology which he has immediately dic- 
tated to the notary as the expression of his will. 

Raphael Landry et al. vs. Eugénie Tomatis et al., 113. 


. A will which devises the whole of the testator’s property to one of 
her children, and the sons of that child, contains no substitution. 
The will of a non-resident which, without legal cause, deprives her 
children or grandchildren of their legitime, must, as to the immov- 
able property of the testator situated in Louisiana, be reduced to 
the disposable quantum. But as to the movable property of the 
testator in Louisiana, its disposition by will must be governed by 
the law of the State where the will was made, and where the testator 

resided. 
In the Matter of the Estate of Frances Parke Lewis, 385. 


One who has made a last will may, by a subsequent will, appoint an 
executor, and although the will last written contains no other pro- 
vision than the appointment of an executor, the objection that it is 
not dispositive is untenable. 

Anna S. Miller vs. M. Georgia Miller et al., 437. 


5. An action to annul a will was properly brought in the Parish Court, 
before the Constitution of 1879, even after the heirs had been put in 
possession. 

A will made in favor of a concubine, and in violation of Article 1481, 
C, C., is null and void. 
John Gibson et al. vs. Mary E. Dooley et al., 959. 


6. Partial insanity does not render a person legally incapable of mak- 
ing a will. 
Even persons subject to complete insanity, if they have lucid intervals, 
may make a valid will during those intervals. 


The test of the law on the subject is, whether, at the moment of mak- 
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WILLS—Continued. © 
ing his will, the testator was of sufficiently sound mind to fully 
understand the nature of the testamentary act and appreciate its 
effects. 

When the will was made by the testator himself, unaided by others, 
and its provisions and expressions are sage and judicious, contain- 
ing nothing “squnding to folly,” it will be presumed, even in the case 
of a person habitually insane, that it was made during a lucid in- 
terval; the burden of proof will be on those who attack it, to show - 
insanity at the moment when it was made. 

Mrs. 8. 8. Kingsbury et al. vs. J. S. Whitaker, Executor, et al., 
1055. 





ERRATA. 


Page 210, line 12, for “summary docket” read “ summary judgment.” 

Page 423, line 6 from bottom of the page, for “notes” read “sales.” 

Page 428, line 21 for “operation” read “ assertion.” 

Page 524, line 9, for “ returned ” read “ retained.” 

Page 525, in the first line of syllabus, for “title to” read “ title of.” 

Page 534, line 10 from bottom of the page, for “ already ” read “ clearly.” 

Page 544, line 6. from bottom of the page, for “as named” read 
“advanced.” 

Page 548, lines 23 and 24, the words “not reported” should come next 
to “ McCloskey.” : 

Page 564, line 20, for “made” read “ served.” 

Page 588, line 8, for “ observations ” read “ abbreviations.” 

Page 589, line 25, for “heis the owner” read “he is not the owner.” 

Page 591, line 3, for “ had deposited” read “ had not deposited.” 

Page €00, line 14, for “ promised” read “ premised.” 

Page 632, line 6, for “ this authority” read “ his authority.” 

Page 639, lines 8 and 9, for “same district” read “some distinct.” 

Page 702, line 4 of 3d paragraph, for “ countermanded ” read “ counter- 
balanced.” 

Page 723, line 18 from bottom of the page, for “reversely” read 
“expressly.” 

Page 783, line 4, after the words “ this Court,” read “ and seeks to avoid 
the verdict of the jury, and to reverse the sentence ” etc. 

Page 909, last line, for “ and on the following ” read “save the following.” 

Page 967, line 1, for “ could sue” read “ could not sue.” 

Page 971, line 2, for “amount” read “ account.” 

Page 978, line 14 from bottom of the page, for “reversed” read “ re- 
viewed.” 

Page 1011, line 14 from bottom of the page, for “ his suits” read “two 
suits,” 


Page 1039, line 12, for“ reversed” read “ reserved.” 

Page 1053, line 11 from bottom of the page, for “peremptory” read 
* punitory.” 

Page 1079, line 7, for “ deputies ” read “ sureties.” 

Page 1174, in the syllabus, for “sec. 138, Rev. Sta.” read “ Art. 138, R. 
Cc. 0.” 
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